UNITED STATES TAX COURT

WALTER C. ANDERSON,

Petitioner,

Docket No. 20364-07
V.

COMMISIONER OF INTERNAL REVENUE,

p A NS T Nl NS A WS NS

Respondent,

MOTION FOR SUMMARY JUDGEMENT IN FAVOR OF WALTER C. ANDERSON

Comes now Petitioner, Walter C. Anderson, acting Pro Se, and moves
this Court to grant summary judgement under Rule 121 of the Rules of
Practice and Procedure of the United States Tax Court, finding that no
valid "Determination" was made per Title 26 USCS §6212, and thus the Notice
of Deficiency sent to the petitioner on July 17th, 2007 was not valid, and
the claims contained therein can not be adequately supported by the any
information that was in the hands of the Internal Revenue Service at the
time that it was prepared, and that claims made in the Response filed in this
matter by the legal counsel representing the Internal Revenue Service also
can not be supported by information in the hands of the respondent at the
time that it was filed, and thus the Internal Revenue Service has not made
any claims which can be relied on by the Court and dismissing all the claims
in the above-captioned petition. For the reasons stated in the accompanying
Memorandum of Points and Authorities, summary judgement should be granted in

favor of Walter C. Anderson.

Date: EEL Vﬁ,lﬂog

“Walter C. Anderson
FCI CAMP  #27981-016
P. 0. Box 420
Fairton, NJ 08320



CERTIFICATE OF SERVICE

I hereby certify on this the  day of February, 2008 that I caused
copies of the foregoing MOTION FOR SUMMARY JUDGEMENT, MEMORANDUM OF POINTS
AND AUTHORITIES, and APPENDIX (with exhibits), to be sent by first class
mail to :  John C, Mcdougal, Main Street Centre, 600 East Main Street,

Suite 1601, Richmond, Virginia 23219.

__Wedter C. Anderson

Petitioner, Pro Se



UNITED STATES TAX COURT

WALTER C. ANDERSON,

Petitioner,

Docket No. "20364-07
V. :

COMMISIONER OF INTERNAL REVENUE,

Respondent,

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
MOTION FOR':SUMMARY JUDGEMENT IN FAVOR OF WALTER C. ANDERSON

I. BACKGROUND

‘In February 2005, Walter C. Anderson was indicted for 12 counts related
to tax matters. Mr. Anderson had learned of the investigation targeting him
in march of 2002. Despite an agreement between Mr. Anderso 's”legal counsel
and the Federal Prosecutors that were pursuing the case against him, to
allow him to self-surrender, in the event that he-was indicted.. The
the government claimed that he was a "flight risk', and asked the District
Court to hold him without any bond. Despite his lifelong ties to the United
States and the Washington DC area, he was held for almost 2 1/2 years in the
facilties of the Washington DC Department of Corrections under conditions
which were threatening to his mental and physical health.

Walter C. Anderson entered into a plea bargain agreement with the
government and was sentenced to 9 years as a result of the plea agreement.
On June 11, 2007, Mr. Anderson was moved to a minimum security "camp' at
the Fairton, New Jersey,K Correctional Facility. The "camp" has no walls or
secured fences. Mr. Anderson has an appeal pending in relation to the
criminal matter in which the plea agreement:iwas mide. Prior to the tax

investigation and subsequent indictment, Mr. Anderson had never had any



criminal charges that were lodge against him. Walter Anderson was a well
respected creator of successful business enterprises and a supporter and
founder of nunerous not-for-profit organizations.1 Walter Anderson has

held the position of Chairman of the Board of three publicly traded companies
and during 25-years of business activities and charitable contributions he has
not ever had even a hint of scandal or improprieties.

On July 17, 2007, the Internal Revenue sent a letter to Walter Anderson which
stated in part that: '"This is a letter to notify you- -as required by law- -
-that we have determined the income tax deficiencies shown above.' Walter
Anderson had no reason to believe, at the time he received the letter, that
the Internal Revenue Service had not conducted and appropriate and complete
investigation and made a good faith "determination'. Mr. Anderson did know
that the calculations and claims contained in the letter relating to tax
liabilities and fraud were not result of.a good .faith investigation.

Walter Anderson and his legal counsel, had not been successful at getting
the prosecutors who were pursuing the criminal case against his to consider
any alternate theory or possibilities, in relation to the income from Gold &
Appel, a corporation in which he had management control. A significant
amount of exculpatcry, evidence was revealed during the investigation that
was conducted by the prosecutors through the grand jury process. Over 99.73%
of the income in dispute for the tax years, 1995 through 1999 was earned by

Gold & Appel Transfer S.A. and was not taxable to Walter Anderson.

1. In his petition to the Tax Court, Walter Anderson stated the "'five years
before this time in 1988, petitioner was co-founder of the International
Space University and assisted in the creation of their first Summer session
at the MIT Campus in Boston.'" Even though this fact is publicly known and
easily verifiable the Internal Revenue Service stated in the Answer to the
petition that: Denies that petitioner was co-founder of International Space
University as alleged in the fourth sentence...'" FExhibit M is a letter from
International Space University official confirming Mr. Anderson's claim.



The small remaining income claimed by the IRS is not in dispute as the
Petitioner acknowledges that these amounts were ommited due to error of his
tax preparer. Petitioner does however dispute any claim of fraud under
§ 6663 in relation to these amounts. Walter Anderson has not claimed any of
the errors he had discovered which are in his favor due to time bar.

The government made an assumption very early in their investigation that
Walter Anderson was the owner of Gold & Appel Transfer S.A., the source of
99.73% of the disputed income. Walter Anderson had management control over
the activities of Gold & Appel Transfer S.A. since it was formed in 1992. He
did not however have '"control" per the definition §6038(d)(2) of the Internal
Revenue regulations. It is often difficult for investigators and prosecutors
to give up early assumptions upon which they have built a case, even when new
and compelling exculpatory evidence is uncovered. The assumptions made by the
government however are not correct.

Gold & Appel Transfer was formed in 1992 by and for Icomnet S.A., a
corporation that performed the inital activities of Esprit Telecom, which
later became a public corporation. Walter Anderson, Michael Potter and Mid
Atlantic Telecom were the major shareholders of Icommet S.A. and Walter
Anderson, by his own shareholding and his control of a majority of Mid
Atlantic Telecom shares had majority control over Icomnet S.A. Shortly after
the formation of Gold & Appel in 1992, Walter Anderson sold at a very low,
but market based price, a large portion of the shares which he held in Mid
Atlantic Telecom. At the time of this transfer Mid Atlantic was a private
corporation which had a negative net worth per GAAP accounting principals,

In September of 1993 Mid Atlantic was sold to Rochester Tel a publicly traded

corporation via a merger arrangement.



In the Fall of 1993, Walter Anderson created and endowed the Smaller World
Trust, a charitable trust, under the laws of the British Virgin Islands.
Exhibit D is a copy of the trust as amended in 1995. As part of the trust
endowment, Walter Anderson, the Settlor of the trust, arranged for shares of
Gold & Appel Transfer S.A, which were held by Icomnet, which he controlled at
that time, to be transferred to the trust. As an additional part of the trust
endowment, Walter Anderson formed a new corproation in Panama, Iceberg
Transport S.A. 2 Mr. Anderson intended to have continuing management control
over the investment activities of the trust endowment. The various tests under
26 USCS §§ 671 to 679 while not directly reviewed or considered by Walter
Anderson, were taken into account in the structure and provisions of the trust.
In section 5.1 on page 8 of "lst Amendment to the SMALLER WORLD TRUST" which

is Exhibit D, it states:

The assets granted to the SMALLER WORLD TRUST by Settlor include:
Initial, cost, expenses, and profesional fees to set up trust.

Labor and profesional efforts by Walt Anderson to set up and arrange
and organize trust structure and holding companies.

1007% of the shares of Iceberg Transport S.A. (a Panama Corporation)
formed for the purpose of holding the assets in the trust.

100% of the shares of Gold & Appel Transfer S.A. a British Virgin
Islands Corporation.

This grant to the trust by Walter Anderson was made irrevocably and the
the provisions of the trust and related agreements are clear that this could
never be changed. Walter Anderson made a good faith effort to set up the .

trust so that he would be able to have an active role in the management of

the trust activities. Trsut provisions also made very clear that Mr. Anderson

2. The somewhat whimsical name, Iceberg Transport', was selacted due to a
very serious interest in pusuing investments and positive developments in
the areas of water transport, storage and resources throughout the world.



the "Settlor" or grantor of the trust could not be a beneficiary or
beneficial owner of the trust under any circumstances or conditions.

The prosecutors and investigators that were pursuing the investigation
against Walter Anderson since around the year 1999, did not request any
information about the Smaller World Trust until late in 2004. TIn the Fall
of 2004, in response to Grand Jury subpoenas, Walter Anderon, through his
legal counsel, delivered copies of all documents related to the Smaller
World Trust. The Prosecution and investigators also interviewed a lawyer,
based in Madrid, Spain, who was acting on behalf of the trust in capacity of
"custodian of rgcords" since 1996. A copy of the custodian agrement is
EXHIBIT J. The prosecution did not acknowledgethe existence of the trust or
consider the possible tax implications of Gold & Appel Transfer S.A. , being
owned by the trust.

During the course of the hearing, Petitioner, Walter Anderson attempted
through his legal counsel to have the District Court Judge take notice of
the existence of the trust. ‘The prosecutors claimed that Walter Anderson
was the owner of Iceberg Transport and Gold & Appel. The only evidence that
was presented to show Walter Anderson was the owner of these corporations was
some unused boilerplate stock certificates which were found amoung the
corporate records of Iceberg Transport S.A. These certificates were not
complete. They did not have a date, or number of shares printed and
did not have any name of the owner printed. They were left over from the
original package of material sent to Mr. Anderson when he first set up
Iceberg Transport in 1993. The government claimed that these were '"Bearer"
shares despite the fact that they did not contian the word 'bearer" anywhefe
and despite the fact that 100% of the shares of Iceberg were already clearly

designated in the trust provisions as 1007 owned by the trust.



In order to resolve the many claims raised by the prosecution in relation

to the financial management and disposition of income from the Smaller World
Trust investment vehicle, Gold & Appel Transfer S.A., Mr. Anderson's legal
counsel contracted the firm of Eisner LLP., a respected accounting practice
with significant forensic accounting experience. Eisner conducted a detailed
and comprehensive review of all the finanicial transaction of Gold & Appel and
Walter Anderson that were relevant to tax year 1995 throught 1999. The report

is Exhibit B. The report stated among it's conclusions that:

Anderson (1) did not engage in activities with the intent to defraud-:
creditors (2) did not divert assets for his personal gain and (3) did
not comingle his personal assets with any of the offshore entities.
His action indicate he beleieved that he was following the letter of
the law with respect to the administration of these entities.

The report also stated:

He [Anderson] maintained accurate records and made sure that he did
not comingle his personal portfolio with that of GSA [Gold & Appel]
or any other separate entity that he formed. Between 1995 and 1999
he reported applicable investment income, including net capital gains
totaling approximately $3.3 million.

Walter Anderson tried to diligently follow all governmental regulations and
tax laws. The report confirmed that:

Anderson engaged profesionals to provide him with guidance on how to
set up foreign entities and how to structure transactions properly in
accordance with the laws of the foreign country and the laws of the
United States.

Since Eisner reviewed the financila history over a significant period of time

they were able to obtain a good sense of Walter Anderson's intentions.

The report concluded as follows:

As indicated above, the documents and information that we have reveiwed
strongly suggest that Anderson believed that he was establishing a means
to legitimately make money that was not subject to US taxes which would
be used for the betterment of mankind. He sought out advice, from very
reputable law, accounting, consulting, and asset management firms, on how
to structure transaction and how to distribute such earnings. Every
effort was made to keep each entities activities separate. By
maintaining his own investment portfolio, Anderson made a concientious
decision to keep his personal interest separate from those of the SWT.



Walter Anderson learned about the tax investigation targeting him in March

of 2002. Once he learned about the investigation, he was concerned not only
about his own legal issues, but also how to protect the operations and assets
of the Smaller World Trust. Mr. Anderson was not a beneficiary of the trust,
but he had put a considerable amount of time and effort into the creation and
management of the trust and it's related investment vehicles. When the trust
was set up in 1993, Walter Anderson made a good faith effort to make sure that
it was set up to legally and appropriately accomplish it's purposes. Walter
Anderson believes that the trust as it was structured did not have United
States tax liability, however information obtained by his lawyers and through
his own research led him to believe that "corporate' or "foundation' structure
would eliminate any possible subjective judgment in the future. In April 2004,
per the provisions of the Smaller World Trust, the trust changed venue to
become the Smaller World Foundation, a Panama foundation. All the provisions
of the trust remained intact and valid in the new structure. The provisions
that could lead to United States tax consequences such as irrevocability and
limits on beneficiaries remained unchangeed. In March of 2005, shortly after
his indictment for tax fraud, Walter Anderson resigned all the position that
he held with the Foundation, including the directorships in companies in

the Foundation investment vghicles had interests.

The prosecutors that were pursuing the case against Walter Anderson
provided assistance to a civil litigant who filed a action which tied up the
assets of the Smaller World Foundation. The action was filed shortly after
Walter Anderson was incarcerated. Mr. Anderson expended most of his remaining
assets during the 3 year investigation prior to his indictment. Once he was

incarcerated he ran out of funds and was assigned a public defender by the




have simply stopped providing charitable gifts or sold some of the shares‘that
he held énd‘éfter paying the very low 207 capital gains tax he would héve
significantly more funds than he needed to support his modest lifestyle and
activities. No reasonable motive for Walter Anderson to commit tax fraud
exists. Mr. Anderson had a long history of supporting the causes that he
believed in, both financially and by his personal efforts. Exhibit G is a
request by Mr. Anderson to split a stock certificate containing 270,000
shares into two certificates with 220,000 shares and 50,000 shares
respectively. The value of these shares that after the public offerring of
Esprit Telecom Plc. (ESPRY-NASDAQ), was substantially beyond any posssible

financial need of Walter Anderson in the years 1995 to 1999.

IT. PROCEDURAL POSTURE

Walter Anderson, recieved a NOTICE OF DEFICIENCY from the Internal Revenue

Service dated July 17, 2007. Mr. Anderson did not find the calculations and
claims contained with the notice to be consistent with his own knowledge. On
September 4, 2007, Walter Anderson filed a petition with the Tax Court. The
Internal Revenue Service filed an Answer dated November 6, 2007. Many of the
calculations, claims and allegations contained in the Answer were not
consistent with Mr. Anderson's own knowledge of the facts. The answer also
contained a number of internal anomalies, inconsistencies and discrepencies.
The-Answer- to the’ petition was filed by John C. McDougal, on behlf of and for
the Internal Revenue Service. Walter Anderson filed a Response whiéh was -
docketed on November 27, 2007.

On January 14, 2008, the United States Attorney of the District of
Columbia, filed a '"Motion for an Order Permittihg Disclosure of Grand Jury

Material to the Internal Revenue Se;vice" and an associated "Memorandom of



Court after an en camera revue of his financial condition.

Mr. Anderson was held in the facilities of the Washington DC Department of
Corrections. The DC Department of Corrections has a long record of not
meeting the standards of American Corrections Association and had violated
numerous court orders related to overcrowding and other conditions. Walter
Anderson was held for 2 1/2 years in conditions which severely effected his
Physical and mental health. Exhibit L is an excerpt from the 150 page report
of the DC Department of Corrections facilities conditions that was prepared
for Mr Anderson's hearing and was accepted into evidence without any rebuttal.
Tt was not possible for Walter Anderson to assist his legal counsel to prepare
for trial under the conditions in which he was held.

During the years of 1995 through 1999, the years at issue in the Tax
Court petition, Walter Anderson, lived a upper middle class lifestyle using
the funds that he recieved as the Founder, Chairman and President of Esprit
Telecom Plc. Esprit Telecom began as Icomnet S.A. and was taken to the public
market in 1997 after a number of years of successful operations. Mr. Anderson
had not financial motive to commit a tax fraud to obtain additional funds. 1In
1998 he contributed $14 million dollars of Esprit Telecom shares to a Delaware
not-for-profit foundation which he had formed in 1996. This organization,
known as FINDS, short for Foundation for the Non-governmental Development of
Space, FINDS routinely filed PF990 tax filings and complied with all other
Internal Revenue Service regulations related to a 501(c)(3) organization.
FINDS supported other space related organizations, made contributions to
specific projects at major universities and provided grants to a number of
individuals. Walter Anderson had not financial motive during the years 1995

through 1999 to commit any type of tax fraud. If he needed funds he could




Facts and Authorities in Support of Motion for an Order Permitting the
Disclosure of Grand Jury Material to the Internal Revenue Service'. This
motion was accompanied by an affidavit by John C. McDougal. The Motion,
Memorandum and Affidavit made claims in relation to the need of the Internal
Revenue Service to have access to materials form the Grand Jury investigation
of Walter Anderson. It was apparent form this request under Rule 6(e) of the
Federal Rules of Criminal Procedure, that the Internal Revenue Service
believed that they could not support the calculations, claims and allegations
that were made by them in the July 17, 2007 NOTICE OF DEFICIENCY and that were

made in the Answer to the Tax Court petition filed by Walter Anderson.

111. INFORMATION, FACTS AND AUTHORITIES SUPPORTING PETTTIONER''S MOTION
FOR SUMMARY JUDGEMENT

A recent motion, filed by the United States Attorney office of the
District of Columbia, contains claims and admissions which show that the
Internal Revenue Service did not have facts and evidence in thier hands in
support of the calculations, claims and allegations in the NOTICE OF DEFICIENCY
sent “to Walter Anderson on July 17, 2007. The motion and it's accompanying
affidavit, reveals that most of the calculations, claims and allegations which
were part of the Answer filed by the Internal Revenue Service on November 6,
2007, were also not supported by by any evidence in the hands of or available
to thevInternal Revenue Service at the time that they were filed. The motion
for a release of materials under Rule 6(e) of the Federal Rules of Criminal
Procedure makes very clear that the Internal Revenue Service is now attempting
after the fact, to collect the evidence to support the determination that was__:
claimed to have already occurred in the NOTICE OF DEFICIENCY and to-support::.

allegations made in the deteiled Answer filed with the Tax Court which should

10




never have been made without a good faith basis. This recently filed motion
and the acompanying material show unequvically that the calculations, claims
and allegations that were made in the Notice of Deficiency and in the Answer
filed in this matter can not be relied on. Motion is Exhibit N.

The Internal Revenue Service is required under 26 USCS § 6212 to make

a determination of any tax liability which they find has been unreported or

which has not been properly claimed by a taxpayer. Once such a investigation

has Been conducted and a determination is made, the Internal Revenue Service

must file a Notice of Deficiency.

26 USCS § 6212 Notice of Deficiency

(a) In General. If the Secretary determines that there is a deficiency in
respect to any tax imposed by subtitle A or B [26 USCS §§ 1 et seq.] or
chapter 41, 42, 43 or 44 [26USCS §§ 4911 et seq., 4940 et seq., 4971 et
seq. and 4981 et seq.], he is authorized to send a notice of deficiency
to the taxpayer of the tacpayers right to contact a local office of the

taxpayer advocate and the location and phone number of the appropriate
office.

This Notice of Deficiency, once sent triggers a series of events and options
for the taxpayer who recieves it and the Internal Revenue Service.

26 USCS § 6213 Restriction applicable to deficiencies; Petition to

Tax Court

(a) Time for filing petition and restriction on assesment. Within 90
days or 150 days if the notice is addressed to a person outside the United
States, after the notice of deficiency is authorized in section 6212

[26 USCS § 6212] is mailed (not counting Saturday, Sunday, or legal
holiday in the District of Columbia as the last day), the taxpayer may
file a petition with the Tax Court for a redetermination of the
deficiency. Except as otherwise provided in section 6851, 6852, 6861
[26UsCS § 6851, 6851, 6861] no assesment of a deficiency in respect to
any tax imposed by subtitle A or B [26 USCS §§ 1 et seq.], chapter 41,
42, 43 or 44 [26 USCS §§ 4911 et seq., 4940 et seq., 4971 et seq., 4981
et seq.] and no levy or proceeding in court for it's collection shall be
made, begun or prosecuted until such notice has been mailed to the
taxpayer, nor until the expiration of such 90 day or 150 day period, as
the case may be, nor, if the petition has been filed with the Tax Court,
until the decision of the Tax Court has become final.

On July 17, 2005 the Internal Revenue Service sent Walter Anderson a Notice of
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Deficiency. This notice and all enclosure to it are Exhibit A. The notice

stated in part:

This letter is to notify you- -as required by law- -that we have
determined the income tax deficiencies shown above.

The Notice of Deficiency contained calculations which were cepied exactly from
the filings that were made by the prosecution in relation to the criminal case
against Walter Anderson. The notice did not incorporate any of the materials
from the filing made by Walter Anderson's legal counsel which were relevant

to this same issues. On page 11 of the notice, which was:-titled "ADJUSTMENT:
SUBPART F INCOME (IRC 954) it stated:

EXPLANATION:

It has been determined that you recieved Subpart F income in amounts

and for tax years shown above which was no reported on you income tax
returns.

Accordingly, you taxable income has teen increased $1,045,952,
$4,901,740, $91,880,565, $126,303,951 and $238,561,316 for tax years
1995, 1996, 1997, 1998 and 1999 respectively.

SOURCE:
Gold & Appel Transfer S.A.

The notice didn't contain any explanation of the basis upon which the Internal
Revenue Service 'determined" that Walter Anderson, the Petitioner, had any -
tax liability for the income ofJGold & Appel Transfer S.A., a corporation
which he had managed since it was formed in 1992, but which he did not own
any part in the years 1995 through 1999. The calculation, claims and
allegations that were claimed to have been 'determined" by the Internal Revenue
Service, were not consistent with Walter Anderson's detailed knowledge of Gold
& Appel Transfer S.A.

On January 14th, 2008, the United States Attorney for the District of

Columbia, filed with the District Court, a "Motion for an Order Permitting
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Disclosure of Grand Jury Material to the Internal Revenue Service'.
Accompanying this motion was a "Memorandum of facts and Authorities in Support
of Motion for an Order Permitting Disclosure of Grand Jury Material to the
Internal Revenue Service' and an affidavit prepared by John C McDougal on
behalf of the Internal Revenue Servie in support of the motion. Exhibit N
contains the motion, memorandum and affidavit. In the memorandum the
government states:

The Internal Revenue Service recomputed his income for taxable years

1995 through 1999 based on the calculations of income that were offerred

in evidence at the sentencing hearing of Mr. Anderson in the criminal

case and determined that he was laible for additional income tax and

civil fraud penalties.
The calculations do appear to be the same but the evidence presented was
limited to only the evidence submitted by the Internal Revenue Service and the
testimony of the two witnesses representing the Internal Revenue Service.
Other material evidence relating to the potential tax liability of Walter
Anderson in relation to the income from Gold & Appel Transfer S.A. was not
included. The memorandum also revealed:

Because the determination of the IRS involved in the Tax Court proceeding

are based on the computations made in the criminal proceeding, the issues

in the Tax Court case are the very same issues that were involved in the

criminal proceedings and the predecessor grand jury investigation.
The calculations, claims and allegations that were made by the prosecution in
the criminal proceedings were mostly repeated in the Internal Revenue Service
Answer in the .Tax Court case. The Answer-did however, make some admissions
that had been previously denied by the Prosecution and testimony of the
Internal Revenue Service employees in the criminal proceedings. It is also
not correct that the very same issues are involved. In the criminal proceeding

the issues raised by both sides were never fully subjected to a fact finding

process. The Internal Revenue Service presented a theory which claimed that
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no genuine good faith "determination" was ever made by the Internal Revenue
prior to issuing the Notice of Deficiency. The claims, calculations and
allegations made in the Notice of Deficiency can not be relied upon.

In the affidavit associated with the government Rule 6(e) motion, John C.
McDougal admits that the materials he is trying to obtain are not simply to
support existing evidence, but are 'needed" and "necessary'" to "explain" and
"prove" thier allegations. In his affidavit he stated:

Such materials from the grand jury investigation of Walter Anderson contain

the evidence needed to explain and support the Internal Revenue Service

determinations of additional tax, as well as to prove the fraud necessary
to sustain the civil fraud penalties and hold open the statute of

limitations on assesment of the tax for 1995 through 1999,

The Internal Revenue Service should have carefully considered their options
prior to sending the Notice of Deficiency. They had the choice to make a Rule
6(e) request, which if succesful would have allowed them to carefully review
the these materials to see if any of the claims made by the prosecution in the
criminal proceeding could actually withstand a transparent and rigorous fact
finding process. This should have been done prior to sending a bad faith
Notice of Deficiency and prior to providing calculations, claims and
allegations to the Tax Court which could not be supported and for which they
had not evidence. The revelations in the Rule 6(e) motion filed by the
government on behalf of the Internal Revneue Service go to the heart of the
"determination" that is designated in 26 USCS § 6212.

The Answer filed by the Internal Revenue Service this case contained the
same calculations, claims and allegations that were part of the Notice of
Deficiency. Many of the allegations were not consistent with evidence which

was made paublic during the criminal proceedings. The Answer also contianed

other information which appears to have been copied from pulic material that
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related to the criminal proceeding against Walter Anderson. Walter Anderson
did not find most of the calculations, claims or allegations contained within
the Answer to be accurate or consistent with his knowledge of the facts. In
particular the assertions that were made in relation to the income from Gold
& Appel Transfer S.A. In certaim .ipstances,; however, the Answer admitted
some assertions made by Walter Anderson which had previously been denied or
ignored by the prosecution in the criminal proceeding.

The Answer as filed, in and of itself contained a number of anomolies,
inconsistencies and discrepencies. The most apparent inconsistency are the
claims related to 1998 charitable contributions and 1998 tax liability.

In 1998, Walter Anderson contributed shares that he owned in Esprit Telecom
Plc., a publicly traded corporation which he founded, to a private foundation
called Foundation for the Non-governmental Development of Space, also known as
FINDS. The:shares that he contributed were part of the shares that he acquired
as the founder of Esprit in 1991 when it was called "Icomnet". Fifty

thousand (50,000) shares were contributed which were valued at appoximately
$14 million US dollars. FINDS filed PF990 tax returns at appropriate times
since it was formed in 1996 in Delaware. The Internal Revenue Service did not
ever contest the tax status of FINDS or notify of possible termination under
26 USCs § 507(a)(2) at any time. In the Answer filed by the Internal Revenue
Service, they have stated in relation to Walter Anderson's 1998 tax return:

Alleges that a diligent search by respondent has failed to locate the
original 1998 return filed by petitioner.

Despite this admission that they do not have the 1998 return and the admissions
in the government motion that they do not have the evidence needed to pursue
their case, they have made the unsupported claim that FINDS is not a 501(c)(3)

organization. Other 1998 claims were made that must have come from the criminal
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proceeding. No explanation is given why the Internal Revenue weré unable to
obtain access to the FINDS tax records to verify the 1998 contribution from
Walter Anderson. FINDS has never recieved any notification from the Internal
Revenue Service relating to the 501(c)(3) status being recinded or at issue

per the specific claim in the Answer filed in the matter. Exhibit P is the
1998 tax return for Walter Anderson which the Internal Revenue service says
that they have been unable to locate. FExhibit Q are some FINDS tax materials
which the Internal Revenue Service apparently.did not even try to locate.

The motion and accompanying materials also made assertions.relevant to the
calculations, claims and allegations made by the Internal Revenue Service in
the Tax Court case filed by Walter Anderson. The Answer to Walter Anderson's
petition for and on behalf of the Internal Revenue Service was signed by John
C. McDougal. In his affidavit to the District Court, he confirmed that the
assertions in the Answer were copied from the pulicly available materials that
were  presented but mnot proven: in the criminal case against Walter Anderson.

He stated:

The above referenced case pending before the United States Tax Court is
based on said determination and therefore involves the same issues.

In relation to the lack of evidence and information in ;support of :the \Answer
, that was filed, John_C. McDougal ig concerened that"
"If the Internal Reveﬁue Service is unable to Develope the evidence needed..."

and also stated in the same section:

In that event, Walter Anderson may not be required to pay the full tax
due for those years because the Internal Revenue Service cannot fully
and adequately defend against the assertions he has made in the United
States Tax Court without the grand jury materials.
The memorandum from the government echoes the view that the Grand Jury materials

are not just supplementary evidence but the key evidence that is needed to
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support the calculations, claims and allegations which they have already nlade.

The memorandum clearly states:

Walter Anderson may not pay the full tax due because the Internal Revenue

Service cannot fully and adequately defend against the assertions he has
made in the United States Tax Court.

The Internal Revenue Service had the option of making a Rule 6(e) request
prior to sending a Notice of Deficiency to Walter Anderson. They also had the
option to ask for addtional time to Answer under the Rules of Practice and
Procedure of the United States Tax Court. 'With this -additional time they could
have requested the materials they need to support any calculations, claims and
allegations which they placed before the Tax Court. They chose instead to make
assertions which they apparently knew were not supportable by the evidence
which they had at hand. They could not poseibly be certian that any useful
evidence would be available through a Rule 6(e) motion. 4:12? e ng\h
The burden of proof is normally on the petitioner to rebut the
"determination' of the Notice of Deficiency. In this case the Government and
the legal counsél for the Internal Revenue Service have admitted that they did
not in fact make a good faith determination and that evidence was not in hand
to support the assertions made to the Tax Court. Ifjthe taxpayer offers
evidence that the determination was incorrect and tﬁe Commssioner offers no
evidence to support the assesment, the taxpayer will have met his ultimate
burden:''unless such evidence is specifically rejected as improbable,

unreasonable, or questionable' Anastasato v C.I.R. 794 F2d 884(3rd Cir 1986)

1986). In this case none of the assertions made by the commisioner can
be relied upon based on the sworn affidavit of the Commisoner's own legal
representative and the statements made on behalf of the United States

Attorney's Office of the District of Columbia. Thus if the taxpayer is: able
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offer credible evidence that the assesment is incorrect, then taxpayer will
have met his required burden of proof. The Commisioner had not provided any
credible and reliable evidence that the income from Gold & Appel Transfer S.A.
was received by Walter Anderson. The factual foundation for the assesment is
made "once some substantive evidence is introduced demonstrating that the

taxpayer received unreported income' Edwards v. Commisioner, 702 F.2d 1288

(1983). Walter Anderson believes that no  amount of evidence will be able to
show that he recieved any unreported income from Gold & Appel, but it is
clear that the Internal Revenue Service, per the revelations in the Rule 6(e)
motion and accompanying materials does not have such evidence. Thus the main
issue in this case and comprising 99.77 of the unreported income claimed by
the Internal Revenue Service has not been proven and the Internal Revenue
Service can not possibly ever meet the burden of proof with the evidence that
they now have in hand. In this case Walter Anderson can clearly show that any
calculations, claims and allegations contained within the determination or
which have been placed in the Answer; which are based on these assertions,
are in effect meaningless since they are not based on actual information that
was actually known at the time the information was asserted. If the taxpayer
rebuts the presumption by showing that it is arbitrary and erroneous, the

presumption disappears Anastasato v C.I.R, 794 F.2d 884 (3rd Cir 1986).

The government and the Internal Revenue Service have, through the motion
filed on January 14, 2008, admitted unequivically that the information
contained in the Notice of Defiency sent to Walter Anderson on July 14, 2007
was copied from publicly available information in the criminal proceeding
against Walter Anderson. They have further unequivically admitted that most

of the calculations, claims and allegations that were asserted in the Answer~
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that was filed to Walter Anderson's petition with the United States Tax Court
can not be supported or proven with the information which they now have at
hand. They have apparently not attempted to do any investigation whatsoever
in relation to this matter and intend to rely on evidence which they do not
have now and may never obtain access to. Walter Anderson believes that no
amount of evidence will show that he has received unreported income from Gold
& Appel Transfer S.A. and that while the United States tax laws in relation
foreign trusts are technical, complicated and have a have a certain amount of
subjectivity in their intrepretations, that he could demonstrate that he had
no tax libility in relationship to his endowment and management of ‘the Smaller
World Trust, which is the ultimate owner of Gold & Appel transfer S.A.

There is ample grounds for the Tax Court to grant a summary judgement to
Walter Anderson in relation to the unsupported claims related to the'}ncome
of Gold & Appel. The Tax Court has standards which must be met by all
litigants that come before it. The Internal Revenue Service has not met a
reasonable standard of proof or veracity in this matter. .

b. Issues in Support of Summary Judgement Against Internal Revenue Service
on IRC 6663 Claims

The Internal Revenue Service in the Notice of Deficiency sent to Walter
Anderson on July 14, 2007, claimed substantial fraud penalties under 26 USCS
§ 6663. The majority of these penalty claims were related to "income"
of Gold & Appel which the Internal Revenue Service alleges is taxable to
Walter C. Anderson. A very samll portion of these claims, amounting to
less that 23/100 of 1%, relates to errors that Walter Anderson admitted were
made on his tax returns for years 1995 through 1999. Walter Anderson did

not intentionally make these errors and he provided his tax accountant all
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the docucmentation needed to have avoided thiese errors. In relation to the
larger claim, Walter Anderson does not believe that he has any personal tax
liability for the income of Gold & Appel Transfer S.A., a British Virgin
Corporation which he managed, but did not own in the tax year 1995 through
1999. Walter Anderson is certain that he did not commit any tax fraud in
relation to the income of Gold & Appel Transfer S.A. and he did not
personally receive any of the income from Gold & Appel.

As has been reviewed extensively in a prior.sectiom, the United State
Attorney of the District of Columbia filed a motion and accompanying material
(Exhibit N) which was prepared at the request of John C. McDougal, the legal
counsel representing the Internal Revenue Service in the Tax Court matter
initiated by Walter Anderson. The memorandum and affidavit accompanying the
motion contain a number of admissons and revelations relating to the evidence-
that the Internal Revenue Service had on hand when they prepared the Notice
Deficiency and claimed that the had made certain "determinatons’ in relation
to Walter Anderson's tax liability and to Walter Anderson committing a fraud
in relation to tax year 1995 thorugh 1999. Some excerpts relevant to the issue
of the alleged fraud are:

If the IRS is unable to develop the evidence to prove Mr. Anderson's

fraud to the Tax Court for 1995 through 1997 (the years not included in

the guilty plea) it may be unable to overcome the defense of the statute
of limitations.

Walter Anderson may not pay the full tax due becuase the Internal

Revenue Service cannot fully and adequately defend against the assertions

he has made in the United States Tax Court without the grand jury

materials
The above statements were made by the memorandum by the government. The

statments in the affidavit by John C. McDougal are similar in and contain

the same assertions:
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Such materials from the grand jury contain evidence needed to explain
and support the Internal Revenue Servie determinations of additional tax,
as well as to prove fraud necessary to sustain the civil fraud penalties
and to hold open the statute of limitations on assesments of the tax
1995 through 1999.
If the Internal Revenue Service is unable to develop the evidence needed
to prove Mr. Anderson's fraud to the Tax Court for 1995 through 1997 (the
years not included in the guilty plea and criminal judgement) it will not
only be unable to carry its burden of proof on the fraud penalties, but
may be unable to overcome the defense of statute of limitations.
If the above admissions were not clear and unequivical enough to show that
the Internal Revenue Service does not have the evidence to support their
claims, then the following additional admissions<from the affidavit_are:
In the event, Walter Anderson may not be required to pay the full tax
due for those years becuase the Internal Revenue Service camnot fully and
adequately defend against the assertions he has made in the United States
Tax Court without the grand jury materials.
The Internal Revenue Service has had access to all the materials that have
been made available publicly during the criminal proceeding. These materials
are extensive and contain evidentiary submissions from the prosecution and
from Mr. Anderson. A review of the transcripts of the many hearings will
also provide a lot of information relating to this case. The Internal
Revenue Service most likely has tax filing in their files from Walter Anderson
and every United States based entity which he was”assoeiated, if this has .not
been lost. It is clear that the Internal Revenue Service has admitted that
they did not have a good faith basis to send the Notice of Deficiency and
that the claims that were made in the Answer to Walter Anderson's Tax Court
petition were false. The revelations in the Motion and accompanying materials
that the calculations, claims and allegations that have been made are copied
from a portion of the evidence which was filed in the criminal proceeding

and that relied on in considering the issue of fraud, or any other issue

related to possible tax liability of Walter Anderson. The Internal Revenue
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may never obtain access to the materials requested in the Rule 6(e) motion.
The granting of such a motion is at the disgression of the Court and this type
of motionis not common. ' Walter Anderson has filed a response to the Motion
which pleads to the Court, that if they are going to relaease any Grand Jury
materials that they release all the fruits of the investigation, which will
include notes and materials form witnesses that were interviewed but not ever
brought in front of the Grand Jury and will also contain the extensive
interviews with witnesses to '"prepare" them for the Grand Jury testimony.
It is possible that the prosecution tema will not want this full disclosure
to occur and will withdraw of modify their request which will still leave
the Internal Revenue Service in a position where they "cannot fully: and
adequately defend against the assertions he [Walter Anderson] has made."
This is not the lottery or a horse race. The Internal Revenue Service can not
hope that they might get the evidence that they say they need to prove their
case.

Even in the event that they do receive the material requested in the Rule
6(e) motion, there is not certainty that these materials will actually support
the claims they have already made or have the evidence that they claim to -
"need". In fact it is unlikely that this material will be of assistance. The
Internal Revenue has had access to the extensive materials that have been made
available to the public in the criminal proceeding. They took a portion that
they liked, copied it and now cannot defend it. Contained within the Answer
filed with the tax Court are many highly detailed assertions relating to
financial activities of Mr. Anderson. None of these assertions was proven and
many assertions were disproven during the course of the criminal proceeding.

They are depending on inforamation that is highly speculative at best.
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Many of the allegations,vcopied from the publicly available information *°
from the criminal proceeding actually contradicted other clear evidence that
was also available from the same source. The criminal proceeding was never
fully adjudicated. Many of the claims made by the prosecution were completely
untenable, for example the claim that '"Mr. Anderson has no comnection to the
United States" , "Nothing to hold him here", which was made in a United States
District Courtroom that was packed with the parents, other family, friends and
associates of Walter Anderson. This courtroom was a few miles from the only-
home of Mr. Anderson, where he had resided during 5 years of his lifetime
connection to the Washington DC area. Even the Distric Court Judge was not
satisfied with ‘the veracity of many of the prosecutors allegations. He stated:

Although the defendant has succeeded in showing through the testimony and

other evidence presented in breifings and four-day hearings, that the

governments factual assertions in prior proceedings in this case are not
in some respect not as well-substatiated as they had once appeared,
This may be the nicest way to call someone a liar ever heard:. In spite of
the "not as well-substatiated claims" the judge still held Walter Anderson
as a "flight risk" prior to trial and the judge never held the prosecution
accountable for their apparent disregard.of.iheifacts. In a later hearing the
District Court Judge called the work of the prosecutors "sloppy' but by that
time, Mr. Anderson had already entered into a plea bargain.

In-the 6(e) motion, the government stated that the issues in the criminal
proceeding and the Tax Court case are the "same". This is only partially
correct. The facts and evidence are not the same as those in the criminal
proceeding. It is correct that in relation to dispute relating to any tax
liability on the income of Gold & Appel the the issue is the same for all

the tax years 1995 through 1999. Many of the "not as well-substatiated"

allegations remain outstanding. Many “'sloppy" assertions remain on the record
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without ever having been proven or fully resolved.

Walter Anderson had no mtive to commit a tax fraud. He lived on the
income that he received as the Founder, Chairman and President of Esprit
Telecom, a corporation which he took to the public markets in 1997. During -
the criminal proceeding, Mr. Anderson's legal counsel arranged for Eisner LLP.,
a well respected accounting firm, with substantial expertise in forensic
accounting to perform a comprehensive and-detailed analysis of all financial
transactions of Gold & Appel and Mr. Anderson which were relevant to tax years
1995 to 1999. Eisner prepared a detailed report dated March 7, 2007 which is
Exhibit B. SOme of the summary conclusions of this report were quoated in
Section I. of this document. The report concludes, no fraud occurred. The -
report gives some insight into the profesional and charitable activities of Mr.
Anderson. This report was presented at the final sentencing hearing of the
criminal proceeeding. It was accepted into evidence without any argument or
rebuttal. Eisner in it's review did not find any misappropriated funds. This
and other finding of the report, contradict many of the unproven and highly
speculative assertions that were made by :the prosecution team during the
course of the criminal proceeding. International tax expert, William Elliot,
testified on Mr. Anderson's behalf af the final hearing also. He concluded
that the Smaller World Trust was a valid .entity under the laws of the British
Virigin Islands. The prosecution denied the existence of the Samller World
Trust, througout the proceedings, in spite of the investigation into the trust
and the documents and witnesses they uncovered related to the trust. The

Internal Revenue Service has now finally recognized the existence of the

ofi'the Smaller World Trust, only after the close of the criminal proceeding.

In the Answer filed with.the Tax Court the Internal Revenue Service has:now=:':

"admitted" that:
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Petitioner created and endowed the Smaller World Trust in the Fall
of 1993.

The government obtained a significant amount of information relating to the
Samller World Trust, during the investigation relating to the criminal
proceeding. They obtained copies of the origianl trust created in 1993, a -
copy of an amendment made in 1995 and otehr documents and agreements that were
related to the trust. They also identified legal profesionals, accounting
profesionals and other individuals who had some knowledgedg of the Smaller
World Trust's activities. At the time the Smaller World Trust was formed in
1993, Walter Anderons relied on profesional advice and his own research in
order to create a vehicle with charitable puposes, outside the United States
and which had no United States tax liability. Walter Anderson believed,
based “on the information that was available to him at that time, that the -
three most significant issue were; 1st that the trust be completely and
absolutely irrevocable and with no possible reversionary interests to it's
grantor. 2nd, that the grantor could not be a benficiary under any type of
circumstances, 3rd that the operations and management must be. carriéd-out in
a businesslike and arms length fashion for the grantor to have a continuing
management control over the trust activities. The British Virgin Islands
trust law was consistent with these goals, and Walter Anderson believed and
and still believes that the Smaller World Trust as it was set up so that it
could legally operate in the British Virgin Islands and that any income that
accrued to the investment vehicles owned by the trust would not incur any
United States tax liability.

The prosecution discoveréd the existence-of “the Smaller World Trust very
late in the investigation. They failed to even consider all the ramifications

relating to their previous assumption of a tax libility of Mr. Anderson and
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many issues related to the Smaller World Trust, which' s the ultimate owner of
Gold & Appel Transfer S.A. and which has provisions which make it totally and
completely irrevocable, per the provisions of 26 USCS § 676 and also through
it's provisions and management agreements make it impossible for Walter
Anderson to ever become an "adverse party' per the 26 USCS § 672. The trust
also meets every other test used to determine taxation to grantor in 26 USCS
8§ 671-679 to best knowledge of Walter Anderson, who is not an international
tax expert. Walter Anderson has other evidence that he was prepared to use
to support his knowledge and beliefs in relation to the incorrect tax
assestment and claims that he commited a tax fraud.

In the current instance, the Internal Revenue can not possibly meet their
burdencof proof. « By their own admission, they do have evidence to support
their calculations zalaims and allegations. They admit that the evidence was
not in their hands when the supposed 'determination" was made or when John C.
McDougal filed the Answer in this tax case. Fraud can be established by clear
and convincing proof or '"something impressively more than a slight

preporiderence of evidence'" Cirrillo v. Commissioner, 314 F.2d 478 (3rd Cir.

1963). In this case the Internal Revenue Service has no reliable-evidémce:

to offer and a story about how if they can prevail in a Rule 6(e) motion, that
they will then have what they 'need" to prove their allegations. The
government is required to show @ specific -intent to defraud on the part of the

taxpayer. Raley v C.I.R., 676 F.2d 980 (1982). In this instance, Walter

Anderson made a good faith effort with the assistance of_legal and accounting
advisors, to sturcture the Smaller World Trust and it's wholly owned
investment vehicles so that they would have no United States tax liability

for the completely legitimate reason that he wanted them to have funds.for
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charitable purpose which he supported.

Walter Anderson had 9 years from the time he created the Smaller World
Trust in 1993, until he learned of the tax investigation against him in 2002,
to commit impropriaties with the trust assets that were under his control.
The Smaller World Trust investment vehicles earned hundereds of millions of
dollars. This was far more than any possible expectation related to the
growth of the original endowment. Walter Anderson not only did not take any
of the trust assets for himself, but waived his $450,000 per year management
fee as well. This fee was designated in the provisions of the trust. Walter
Anderson had no motive to commit a tax fraud. In years 1995 to 1999, he
continued to contribute significant assets to charitable purposes. In 1998, he
contributed Esprit Telecom Plc. shares valued at around $14 million. If
Mr. Anderson was in need of funds, for any reason, he could have simply sold
these shares, paid the very reasonable 207 cpaital gains tax, and the rem2ining
$11.2 million dollars would be his free and clear. This is far more than Mr.
Anderson needed to support his personal lifestyle. Accusing Mr. Anderson of
tax fraud for a financial motive is equivalent to suggesting that the owner of
a sugar refinery would want to rob the contents of a candy store. The factual
foundation for the assesment is laid "once more substantive evidence is
introduced demonstrating that the taxpayer received unreported income."

Edwards v. Commisioner, 680 f.2d 1268 (9th Cir. 1982). Walter Anderson took

reasonable steps to set up a bonifide charitable trust. The expert testimony
of William Elliot confirms that the Smaller World Trust was a valid trust
under the laws of the British Virgin Islands. Exhibit R is an excerpt from his
testimony in the criminal proceeding. Walter Anderson disclosed publicly,

prior to any material gains or income occurring, that he was the individual
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who had "management-contrél"uvef the trust investment vehicles, Gold & Apﬁel
and Iceberg Transfer. In Securities and Exchange: Comm1351on(SEC) filings it
was clearly’ stated that Walter Anderson was the 'owner" for SEC purposes that:.
relate to dispositive and voting control. The:fflirgs clearly indicate that Mr
Anderson is mot the actual owner ¢f the.assetss. His denial of any beneficial
ownership are completely consistent with activities over a period of 12 years.

Walter Anderson knows that he did not have the intention to commit a tax
fraud. He had no motive.. He was prepared to present a strong argument in
his own defense.’ “He is familiar with all the evidence which the Prosecution
obtained in the course of their investigation and most of it is exculpatory or
in the worst case nuetral. The burden of proof in this instance is on the
Commissioner. The Commissioner has not actually presented any valid evidence.
It is obwious from admissioris contained in the goverments motion under Rule
6(e), that the Internal Revenue Service can not meet their burden of proof
under 26 USCS § 6663. They: admit that they "need" evidence that they do not
have to prove their allegations. They have indicated that materials that they
do not have in their possesion 'contain the evidence needed to explain and
support the Internal Revenue Service determinations.." This is a ridiculous
assertion since they could not by their own admission know details or the
implications of evidence which they have not seen. They already have access
to the best evidence which the prosecution had to offer which was publicly
available in the criminal proceeding. It was the choice of the Intérnal
Revenue Service to copy a portion of this evidence and rely on it.

This is not mere technicality. The Tax Court is a trusted institution
which performs the necessary function of of adjudicateing disputes related to

théirtax laws:in fair and balanced way. One would not expect the Tax Court to
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to be tolerant of any taxpayer who filed a pettition that had far reaching
claims involving huge potential tax laibilities, and then to find that that
same taxpayer had made inconsistent claims and discrepint claims to another
Court for some hoped for benefit in that other forum. The government spoke of
of injstice:in their Rule 6(e) motion to the District Court. They said:

Therefore unless the grand jury materials are disclosed to the Internal
Revenue Service, the result may clearly be an :injustice.

John C. McDougal was also concerned about injustice in his affidavit:

In the absence of the disclosure requested in this motion, it is likely

that an injsutice will occur in the course of resolution of the issues
in the Tax Court cases.

Tt appears that in the above example the wérd "injustice" is a code for
"the Internal Revenue Service may not win‘their case'. A real injustice will
occur if the Internal Revenue Service can make conficting statements at the
same moment in time in front of two different United States courts and have
no negative consequences. This is no mere technicality, this is basic to a
respect for the justice system and the integrity of the courts that are
bound to administer it. This is not the first time that the government and
Internal Revenue Service have not played fair in relation to the possible tax
liability of Walter Anderson. Wé'beg the court to make it the last time.

We ask the court to grant summary Jjudgement: in: favor of Walter Anderson for
all claims of fraud under 26 USCS § 6663.

c. Specific Issues Related to Tax Years 1998 and 1999 due to the Plea
Agreement Recorded for those Years ‘

‘The Internal Revenue Service in the Answer to the petition filed by

Walter Anderson states in section 10:

FURTHER ANSWERING the petition, and in support of the dermination that a
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part of the underpayment of tax required to be shown on petitioners
income tax returns for the taxable years 1998 and 1999 is due to fraud,
the respondent affrimatively relies on the doctrine of collaeral
estoppel.
The definition of "collateral estoppel" in Blacks Law Dictionary, eight
edition is:
The binding effect of a judgement as to matters actually litigated and
determined in one action on later controversies between the parties

involving a different claim from that on which the original judgement
was tased.

Collateral Estoppel is not a valid basis to argue that the Tax Court can not
consider the issue of fraud under 26 USCS §6663 for the tax years 1998 and
1999. Five (5) reasons are articulated below by the petitioner to support
their claim that that Tax Court should consider the 1998 and 1999 years

along with the other tax years that are in dispute.

First, an agreement made under duress in not valid. Mr. Anderson pled guilty
to whichever charges the government told him he would have to accept in order
for him to be removed from the tortuous conditions under which he.was being
held for 2 1/2 years. Walter Anderson did not believe that he could withstand
a trial of more than three months physically or mentally while he remained in
the dungeons of the Washington DC department of Corrections. A review of an
excerpt from the "Conditions Report', which was accepted into evidence at Mr.
Anderson's sentencing hearing without dispute, will give some insight into the
choice that he made. The sleep deprivation alone was creating serious mental
and physical distress, but the addition of sensory deprivation, phycological
torture, denial of medical care, 1life threatening evironmental conditions ,
abusive and threatening staff and the overall snakepit atmosphere within the
facilities, where murderers, rapist and other violent offenders are mixed with
other such as Mr. Anderson, who had not been proven guilty of any crime. The

District Court Judge overseeing the criminal proceeding, made a number of
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statements indicating his agreement that the conditions were very poor. See
Exhibit O for excerpt of the transcript with the Judge's comments and see
Exhibit L for an excerpt from the conditions report. While he acknowledged
that the conditions in the DC Department of Corrections facilties were poor,
he did not take any steps to alleviate these conditions or to remove Walter
Anderson from the conditions which made it impossible for him to assist his
legal counsel or for him to maintain his physical or mental health.

Walter Anderson did not specifically allocute to any specific facts
related to the 1998 and 1999 charges for which he pled quilty. 1In his plea
hearing held on September 8th, 2007, he stated, in response to wether he
agreed to plea to the charges:

i+ yes,however, we don't agree with all the allegations of the government
but T am agreeing to plead guilty to those charges.

Mr. Anderson was advised by his legal counsle that he could not make any
stronger objection at that time and still be certain that the plea agreement
would be accepted and that he would be removed from the tortuous and life
threatening conditions under which he was held. Exhibit K is an excerpt from
the transcript of this hearing. This plea was made under duress and is not

a proof of anything other than Mr. Anderson's desire to survive his ordeal.
Third, The issues that the Tax Court will be considering are significantly
different than the issues which were considered by the District Court in the
criminal proceeding. Three significant and material evidentiary changes have
occurred which completely change the complexion of the issues that the Tax
Court will now consider. These issues were not available, or were denied by
the prosecution during the criminal proceeding against Walter Anderson.

a.) The Eisner LLP. forensic report (Exhibit B) was accepted into evidence

at the final hearing of the criminal proceeeding without couterclaims or
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rebuttal. Eisner LLP., conducted an exhaustive and comprehensive analysis of

all the relevant financial transactions and business activities of Gold &
Appel and Walter Anderson relating to tax year 1995 through 1999. The report
concluded that Walter Anderson did not benefit personally from the assets of
the Smaller World Trsut investment vehicle Gold & Appel Transfer S.A. and that
Walter Anderson had acted in good faith with the funds and assets that were
were under his management -conitrol. These conclusions are significant. During
the course of the criminal proceeding, the prosecution and Internal Revenue
Service witnesses have made unverified and unroven allegations that Walter
Anderson lived a 'lavish" lifestyle and was inappropriately using the assets
derived form the income of Gold & Appel Transfer S.A. to do so. These claims
were never well documented. In some cases the claims of the prosecution were
shown by the District Court Judge to be 'mot as well-substantiated" as they
should have been. This did not prevent the prosecution form repeating this
type of claim again and again during the proceedings. Since the case was not
fully adjudicated and few fact finding efforts occurred in relation to these
erronious and irresponsible allegations, the Distric Court was never able to-
consider the implication of a supposed tax fraud where no financial benefit
actually accrued. The prosecutoralso tried to portray investments made by
Gold & Appel which involved friends of Walter Anderson to in some way be
inappropriate. Not all venture capital investments :succeed. "The -two most
successful investments of Gold & Appel and which have created over 907 of the
income in dispute were with organizations assocaited with close friends of
Mr. Anderson. ’Mr. Anderson made other investments with organizations that
were associated with friends or long time buisness associates which were not

sucessful. Mr. Anderson's goal was at all time to make an investment which

be successful but he did not always achieve this goal.

33



b.) Throughout the criminal proceeding, the prosecution and investigators,
claimed that Walter Anderson had ''vast hidden" financial resources and that
he intended to "live overseas" using these funds. Special Agent Matthew
Klutz claimed in his testimony under oath, that Walter Anderson had funds in
a number of overseas accounts. He was not able to identify any accounts
overseas which were still active at the time of his testimony. Contained.
within the materials that were filed and avdilable to the public in the
criminal proceeding are detailed financial ' analysis of the activities of
Gold & Appel Transfer S.A., and this does not show any missing funds. Tt
was relatively easy to make this analysis since the only bank account that
Gold & Appel maintained between 1995 and 1999 was with Barclays bank and the
remaining institutional brokerage accounts were maintained with major United
States institutions such as Merril Lynch and Bear Stearns.

The prosecution never did provide even one shred of evidence that Walter
Anderson had any resources hidden overseas. They certainly could not show ..
where any such resource might have originated. They never provided anything
more than speculation to support there ridiculéus tkeory, that Walter
Planned to abandon his family, including his aging parents, his friends and
associates. Mr. Anderson had a lifetime connection to the Washington DC area.
These claims were mainly in aid of justifying Mr. Anderson's pre trial
incarceration and for that purpose they were successful. The prosecution
could not explain why Mr. Anderson spent the three years that he knew of the
tax investigation working with lawyers to prepare a defense, rather thanm:.
moving overseas. These claims were quickly abandoned by the prosecution a
few days after the final hearing in the criminal proceeding. An article .
published in the Washington Post on March 29, 2007 (see Exhibit U) stated in

the second to the last paragraph: ''the government has doubts about wheter
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Anderson had any sizable assets hidden aboroad..." This was a very surprising
admission since the pretext of "hidden assets" had been used to justify holding
Mr. Anderson prior to his trial. The most significant effect of this admission
however, is that it removes a cloud of doubt from over Mr. Anderson in relation
to his financial dealings. During the pendency of the criminal proceedings,
this false and misleading claim tainted the courts view of Walter Anderson.
c.) The prosecution team denied the very existence of the Smaller World Trust
during the course of the criminal proceeding. They claimed that Walter Anderson
was the owner of Gold & Appel Transfer S.A. These claims were made despite
the fact that the investigation had discovered the existence of the trust and
had also uncovered documents related to the trust and witnesses who had some
knowledge of the trust activities. These discoveries occurred very late in the
investigation, in the Fall of 2004. The indictment filed against Walter
Anderson a few months later ignored:the _existence of the trust completely.
Internal Revenue Agent Birmingham testified about the trust as follows:

5/15/07 transcript page 91-line 18 to line 25  (Exhibit V)
An did someone in the IRS take a look at the Smaller World Trust?
Yes, they did.
What did they conclude about the Smaller World Trust?
That it was a sham.

Meaning it didn't exist?
One thing, yes, it did not exist during the time which it said it did.

ERERER

5/15/07 transcript page 97-line 12 to line 21 (Exhibit V)

Q: but getting back to my question. The fact is, is it not that because
Mr. Anderson didn't spend the money at will that he beleived belonged

to the Smaller World Trust that he set up, thats why the IRS has decided
he owes 40 percent, or close thereto, instead of 20%, right?

A: No, We believe that the tax due is ordinary income rates because this
is a controlled foreign corporation and the trust never existed to begin
with.

These complete denials of the existence of the Smaller World Trust continued

in further testimony.
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5/15/07 transcript page 101-line 3 to line 4 (Exhibit V)
A: He could have, but as we have stated beofre, we believe that the trust
never existed.
5/15/07 transcript page 102-line 22 to line 23 (Exhibit V)
A: There's two ways to sham - two ways in which the trust is a sham.
One being it never existed, which is our primary thing.
5/15/07 transcript page 104-line 18 to line 20 (exhibit V)
Q: And when you looked at the Smaller World Trust, what kind of trust
do you assume that it was form 1993 to 1996.
A: Well, I assume the trust didn't exist.
In the Answer filed by the Internal Revenue Service to the petition of Walter
Anderson, it was "admitted" that: "Petitioner created and endowed the Smaller
World Trust in the Fall of 1993". International tax expert William Eliot
testified for Walter Anderson at the sentencing hearing in the criminal
proceeding. He classified the Smaller World Trust as a valid charitable
trust under the laws of the British Virgin Islands. See exhibit R for the
transcript excerpt of his testimony. None of the issues related to the
Smaller World Trust was even considerd by the District Court Judge. He
completely ignored it's existence and apparently atcepted without question the
prosécution's arguments that it either did not exist or if it did exist, it
would not have changed the tax consequences. It is however certain that if
Walter Anderson created this charitable trust in good faith and always had . -
the belief that it was valid, that he did not then commit a tax fraud. These
Three new elements, detailed in section a., b., and c. above were never even
considered by the Court in the criminal proceedings. The Federal District
Court Judge that oversaw the Crimimal proceeding did not have the same
expertise as a tax Court Judge. This judge accepted vittually every claim by

the Internal Revenue Service witnesses as true and correct amd dghored all-
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the exculpatory evidence related to the Smaller World Trust. The admission
by the Internal Revenue Service of the existince of the Smaller World Trust
and it's creation by Walter Anderson in 1993, will allow the Tax Court to
actually consider the United States tax consequences, if any of the income
from the trust's wholly owned investment vehicle, Gold & Appel Transfer S.A.
These 3 material changes to the story told by the prosecution during Mr.
Anderson's criminal proceeding make for a very different view of what actually
occurred. The dramatic_prosecution tale of "lavish" living, from the funds
taken from his offshare-company which.was secretly owned and "vast hidden"
resources and properties around the world, all controlled by a greedy and
unscrupulouse mastermind. The truth while not so exciting in that Walter
Anderson took around $5 million in assets under his control in 1993 and
created and endoweé a charitable organization. The erdowment grew beyond any
expectations. Walter Anderson diligently managed the assets of the Smaller
World Trust and did not even take the management fees that he was allowed since
he had adequate income for his personal needs. He did not have any hidden
resources and in fact after paying his lawyers for 3 years, during the highly
intrusive and heavy handed investigation, he ran out of funds and was assigned
a public defender. Mr. Anderson reported his "management control' over the
investment vehicles of the trust in 1995, prior to Gold & Appel attaining -any
material profits or income. During the years of 1995 to 1999, Walter Anderson
lived comfortably on the salary, bonus and stock options from Esprit Telecom
Plc., the corporation that he founded and took to the public market as it's
Chairman and President. During the years of 1995 to 1999, Walter Anderson

continued to contribute his time, funds and assets to not-for-profit

organizations to support their goals and purposes. This new, accurate story
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of events, is as different as night and day from the story that the prosecutor
has told. .This evidence was not available to refute the many speculative
claims, and it could not have been considered or have been part of the
criminal proceedings. The facts that the Tax Court will now consider is so
dissimilar to all prior. allegations it can not be recognized as dealing with
the same issues that were partially litigated in the criminal proceeding.
Fourth, The Internal Revenue Service has suggested that all the legal issues
in the criminal proceeding are resolved. At this time there is a pending
appeal on the sentencing issues only. This appeal no matter what the result,
will be followed:py:a’2255 wotion. It is petitioner's understanding that the
District Court does not want to hear 2255 motions prior to a sentencing
appeal. That is why the 2255 motion has not yet been filed. The criminal
proceedings-is’not yet completed and it will likely not be completed for some
time. The matters related to his plea agreement which relates to tax years
1998 and 1999 are still open, have not been finally determined and thus
collateral estoppel should not apply in this instance.

Fifth, Some case law exists which supports the contention that a conviction
of a criminal act does not neccesary collaterally estop the Tax Court from
considering a matter. Taxpayers conviction under26 USCS §7206(1) did not
prove fraud; Commissioner of Internal Revenue Service was required to show:

that taxpayer intended to evade tax in filing false returns, Johndahl v.

Commissioner, (2005) TC Memo 2005-55, 89 CCH TCM 867. Taxpayer's criminal
conviction under 26 USCS §7206(1) for reporting false farm losses and failing
to report rental income over 4 year period does not collaterally estop

taxpayer from denying fraud. Bierschbach v. Commisioner, (1988) TC Memo

1988-199, RIA TC Memo 1 88199, 55 CCH TCM TCM 790. In a non-jury civil tax
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fraud trial taxpayer's nolo contendre plea in a prior criminal tax fraud
case involving the same tax years is admissible as some evidence of fraud

though not conclusive. Nigra v. Commissioner, (1968) TC Memo 1968-273, RIA

TC Memo 1 68273, 27 CCH TCM 1456. It is clear the the Tax Court has heard
matters which have already been completely or partially ajudicated in a
criminal court. The plea agreement entered into by Walter Anderson for

1998 and 1999 should not prevent the Tax Court form hearing and considering
the issue of Fraud for the tax year 1995 through 1999. Because the tax years
1995, 1996 and 1997 deal with the same issues in relation to the income from
Gold & Appel Transfer S.A, and whether this income is subject to any United
States tax liability, it would be an injustice to not consider the other two
years with the same circumstances and facts.

IV. PETITIONER"S CIAIMS IN RELATION TO UNITED STATES INCOME TAX LIABILITY
FOR GOLD & APPEL TRANSFER S.A. INOOME FOR YEARS 1995 THROUGH 1999

a. Summary History of Corporate Structures and Not-For-Profit Organizations

ESPRIT TELECOM

Walter Anderson, petitioner, founded Esprit Telecom in 1991. The first
corporate entity to be formed was Icommet S.A., a British Virgin Islands
corporation. Esprit Telecom was set up to take advantage of competive
telecommunications business opportunities in the countries comprising the
European Union. In 1991 the Europen Union had 12 members 'and a number of
countries were planning to harmonize their regulatory activities as part

of the EFTA group of countries. Esprit began operation in The United Kingdom
and Spain and rapidly expaned it's operation to a total of 8 EU countries by

the end of 1998. Icomnet was the first corporation which ultimately made up

Esprit Telecom Group Inc and which in 1997 went to the public markets on
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NASDAQ and FASDAQ. The company was very successful and grew rapidly during
it's 1st 8 years of operations. Walter Anderson founded the corporation
along with Michael Potter and an investment from Mid Atlantic Telecom a
United States based telecom operator which in which Walter Anderson controlled
a majority of shares. During the first 7 years of Esprit Telecom operations,
Mr. Anderson held the positions of Chairman and President. Mr. Anderson spent
considerable time in Europe during the years 1992 and 1998 as part of his
management duties with Esprit. In 1999 Esprit Telecom Plc. was merged with
another publicly traded corporation, GTS.

Gold & Appel Transfer S.A. was the largest shareholder of Esprit Telecom
Ple. prior to the merger in 1999. Walter Anderson held shares that he earned

from stock options at the time of the merger.

SMALLER WORLD TRUST

Walter Anderson created and endowed the Smaller World Trust in the Fall of
1993. A copy of the trust provisions and related agreements is Exhibit D and
E. The trust was formed by Walter Anderson to support a number of specific
purposes that were specified in the provisions of the trust. The initial
endowment settled by Walter Anderson to the trust in September of 1993,
consisted of a corporation called Iceberg Transport S.A., a Panama corporation,
and Gold & Appel Transfer S.A., a British Virgin Islands corporation. Gold &
Appel Transfer was formed in 1992, by Icommet S.A. and was controlled by
Walter Anderson and effectively owned by him through his control over a
majority of shares in Icomnet S.A. between 1992 and the end of 1993. The
goals that Walter Anderson set for the trust were; that it be located outside
the United States, That it be structured:so:that it would not- incur-any - --

substantial tax liability on the growth of it's endowment like any other
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not-for-profit/charitable organization and finally a structure that would
allow Walter Anderson to keep the organization and its purposes private and
confidential until it was ready to begin making grants/funding activities.
Walter Anderson considered a number of different type of structures and
ultimately found that a British Virgin Islands trust was the lowest cost way
to meet all his goals.

When Walter Anderson arranged to transfer Gold & Appel Transfer o the-trust-
as part of it's endowment. Gold & Appel was holding privately traded shares
in Mid Atlantic Telecom. When these shares were originally transferred to
Gold & Appel, they had no value under the GAAP accounting rules, since Mid
Atlantic Telecom had a negative net worth in 1992. Walter Anderson believed
that these shares would have some value in the future and he had control over
them up until the time he endowed the Smaller World Trust. Around the same
time as the Smaller World Trust Was .formed, Mid Atlantic Telecom which Walter
Anderson had formed and managed since 1983, was merged with a large publicly
traded corporation. Walter Anderson had effecitvely granted shares that were
to be valued at around $5 million US dollars to the trust. Prior to the
formation of the trust, Walter Anderson had been actively involved with a
number of not-for-profit organizations. He had contributed significant time
and efforts and significant funds to these organizations. In the fall of
1993, Walter Anderson had just reached his 40th birthday and he considered
that he had gotten more satisfaction from some of his achievements in the
not-for-profit area than his successful founding and management and sale

of Mid Atlantic Telecom. This was especially true in relation to the
International Space University which began operations in 1998 operating an
intensive 10 week Summer session at the campus of MIT in Boston. The

University was underfunded and faced many challenges to survive it's first
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few years of operations. Walter Anderson served on the Board of Directors

and was one of the organization's Permanent Members. He was also actively
involved in assisting the 1st and 2nd presidents of the university to pursue
their management and educational goals. International Space University was
able to ultimately receive the support from NASA, European Space Agency,
Canadian Space Agency and major aerospace companies form around the world.

The University also played a big role in the United States and Russian
cooperation in Space activities by inlcluding Russian students in each class
and breaking barriers to cooperation that had been in place for years. NASA
has has benefited greatly from this cooperation since the International Space
Station could not have been built effectively without Russian heavy rocket
boosters and expertise. This experience shaped Mr. Anderson's desire to

set up and manage the endowment of a charitable organization which would have
purposes  and goals that he believed were important for the future of the world.
At the time Mr. Anderson set up Smaller World Trust he was actively involved
in a number of other enterprises which he believed would continue to allow
him to have more than enough financial resources to live comfortably.

When Walter Anderson created the Smaller World Trust in 1993, he believed
that is was realistic to expect the endowment to grow to around $12 million to
$15 million dollars by the year 2006 when the provisions of the trust had been
designated to begin distribution of the assets. Mr. Anderson also anticipated
that the intervening 13 years would allow him time to pursue his business
related goals. No one could have anticipated the exceptional growth of the
trust assets and the success of the companies which Mr. Anderson managed
which were owned in part by the trust investment vehicles. Between 1993 and

1995 the trust did not experience any material income or gains. In 1995

a corporation known a Telco Communication Group Inc., which was founded by
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two close associates and friends of Walter Anderson and was on the verge of
going to the public moarket. Gold & Appel was holding shares equal to around
207 of Telco and Mr. Anderson met with legal advisor in relation to reporting
requirements that Gold & Appel would be subject to in the future. Up until
1995, Walter Anderson had kept all the operations of Gold & Appel and Iceberg
Transport, the 2 investment vehicles owned by the Smaller World Trust,
confidential and private. Now with the Telco public offerring and subsequent
income, Gold & Appel would be required to make certain disclosures and file
reports regularly with the Securities and Exchange Commission if it continued
to own more than 5% of the shares of Telco after the public listing. Walter
Anderson was also concerened about the very substantial increase in the value
of assets owned by the trust. He beleieved that it was time to bring in other
profesionals to assist him. He considered family memeber, but decided to work
with an international attorney who was a friend and trusted business advisor.
He entered into "Custodian of Documents'" agreement (see Exhibit J) with this
attorney who had offices in Madrid, Spain. He shared all information about
the Smaaler World Trust investment activities and copies of documents with
this advisor. Walter Anderson also worked with other legal advisors, both

in the United States and other countries in order to comply with all the
regulatory requirments of the United States and the other countries in which
the trust had investment interests. Mr. Anderson did not wish to publicly
disclose details of the Smaller World Trsut. He was concerned that any
revelation~of “the-trust and:it's purposes could adversely effect the - =
investment ‘interests of the trust investment vehicles. His advisors

informed him that the SEC regulations did not require him to disclose that

the Smaller World Trust was the ultimate owner of Gold & Appel Transfer S.A.
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