UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA

V.
Criminal No. 05-66 (PLF)

)

)

)

)

WALTER ANDERSON, )
)

aka Mark Roth, )
)

)

Defendant.

WALTER ANDERSON’S SECOND BRIEF IN SUPPORT OF
RECONSIDERATION OF HIS MOTION TO IMPOSE
CONDITIONS OF RELEASE

Defendant Walter Anderson submits the following additional brief in response to
the Court’s March 16, 2005 Order concerning conditions of release:

INTRODUCTION

The initial detention hearings in this case demonstrate just how wrong an
impression or finding can be and how a wrong result can occur when prosecutors are
allowed to create a record that is inaccurate. Mr. Anderson has spent more than two
months in jail -- despite the fact that he has not been convicted of any crime -- based
largely on the untested words of prosecutors who accuse him of being a flight risk. The
finding that the Magistrate Judge and this Court made concerning risk of flight came
largely from “facts” that were presented by the government. Now that there has been

time to investigate the prosecutors’ claims, a much clearer record can be presented which



should in itself give the Court grounds to review the pre-trial detention orders in this
matter.

Some of the government’s claims seem to have been exaggerations or innocent
mistakes. It does appear, however, that on other occasions, the government’s
misstatements to the Court had to be intentional because records in the government’s
possession clearly demonstrate the opposite of what was presented to the Court. Fair
play by the government in detention hearings is of the utmost importance not only
because a presumptively innocent person’s liberty is at stake, but also because there 1s a
great risk of error due to the fast pace of the proceedings and defense counsels’ limited
opportunity to prepare. The government has a long head start in investigating its case and
preparing for an arrest and in presenting its side of the record. Often, as in this case, a
defendant responds to seek his freedo’m back with very little time. The lack of parity
between the government and the defense was particularly great in the initial proceedings
in this case. The government evidently had secretly planned to seek pretrial detention of

Mr. Anderson for more than two years.! The government’s attorneys are too experienced

: Ms. Menzer told the Court that the government has planned to detain Mr.
Anderson for years: “In fact, it’s a running joke with Ms. Kelly and I, and she’ll be
embarrassed that [ tell you that his issue of detention has been looming in our mind for
the past two years. I have done research on it over and over again for the last two years.
It has never been a question on this side of the courtroom that we were not going to seek
Mr. Anderson’s detention.” (3/10/05 Hrng. at 32.) By contrast, Mr. Anderson and his

(Cont'd on following page)



not to know such pre-trial detention in a complicated white collar case with millions of
documents impairs an accused’s ability to defend himself. Yet, that was their tactic and
they have been successful thus far, at least in part, based on the creation of an inaccurate
record.

By contrast, while Mr. Anderson and his counsel were well aware that an
‘ndictment would be forthcoming at some point, they were not aware that the government
would make the unusual demand for pretrial detention in this white collar case.
Conversations between his then counsel and the government did not reflect this intent,
and Mr. Anderson’s actions, such as submitting to a pre-indictment interview with Pre-
Trial Services, underscored his belief (and desire) that he could remain free to fight the
allegations against him. When the arrest was orchestrated (and leaked to the press),
defense counsel had only a limited amount of time to investigate the government’s claims
and only a limited opportunity to confer with Mr. Anderson, who had been arrested and
was being bounced between various penal institutions in the greater Washington area,
before having to respond.

With the benefit of this additional period of time to investiééte the government’s

accusations, a much more accurate record can be made. Mr. Anderson can show that the

(Cont'd from preceding page)

prior counsel believed they had an understanding with Ms. Menzer that Mr. Anderson
would be allowed to voluntarily surrender.






