UNITED STATES DISTRICT COURT 3 l 6 O q
FOR THE DISTRICT OF COLUMBIA

——
UNITED STATES OF AMERICA, ;
V. ; Criminal No. 05-0066 (PLF)
WALTER ANDERSON, g
Defendant. g
)
OPINION AND ORDER

This case is before the Court on defendant Walter Anderson’s Motion to Impose
Conditions of Release, filed on March 10, 2005. The issue of Mr. Anderson’s pretrial detention
was first considered by Magistrate Judge Alan Kay, who received briefing from the parties and
heard testimony on February 28 and March 3, 2005. Upon consideration of the parties’
arguments and the facts before him, and in accordance with the Bail Reform Act of 1984,
18 U.S.C. §§ 3141 et seq., Magistrate Judge Kay concluded that the defendant posed a
substantial risk of flight and found by a preponderance of the evidence “that there exist no
conditions nor combination of conditions which would assure the return of this Defendant to all
future court appearances,” and granted the government’s motion to detain Mr. Anderson pending
trial. See Detention Memorandum at 6 (Mar. 7, 2005). Defendant subsequently filed the instant
motion, and the Court heard the proffers and arguments of counsel on March 11, 2005.

The Court’s review of the magistrate judge’s decision is de novo; the Court is free
to use in its analysis any evidence, proffers or rationale relied on by the magistrate judge, but may

hear additional evidence or proffers and employ its own analysis. United States v. Karni, 298 F.
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Supp.2d 129, 130 (D.D.C. 2004) (citing United States v. Hudspeth, 143 F. Supp. 2d 32, 35-36

(D.D.C. 2001)). Upon careful consideration of the indictment returned by the grand jury, the
briefs and other papers submitted by the parties, the proceedings before Magistrate Judge Kay,
Judge Kay’s findings of fact and conclusions of law, and the evidence and proffers before this
Court, the Court finds by a preponderance of the evidence that no condition or combination of
conditions will reasonably assure the appearance of the defendant as required for trial.
Accordingly, the Court will deny Mr. Anderson’s motion to impose conditions of release and

will order him detained pending trial.

I. THE BAIL REFORM ACT
Our system of criminal justice embraces a strong presumption against detention.
“‘In our society liberty is the norm, and detention prior to trial or without trial is the carefully

limited exception.”” United States v. Gloster, 969 F. Supp. 92, 96-97 (D.D.C. 1997) (quoting

United States v. Salerno, 481 U.S. 739, 755 (1987)). The Bail Reform Act of 1984,

18 U.S.C. §§ 3141 et seq., sets forth the limited circumstances in which a defendant may be so
detained despite the presumption in favor of liberty. The Act provides, in pertinent part, that if a
judicial officer finds by clear and convincing evidence that “no condition or combination of
conditions will reasonably assure . . . the safety of any other person and the community, such
judicial officer shall order the detention of the [defendant] before trial.” 18 U.S.C. § 3142(e).
The Act also provides for pretrial detention on the ground that no condition or combination of
conditions will reasonably assure the appearance of the defendant as required. 18 U.S.C.

§ 3142(e). Where the government seeks pretrial detention on this basis, it has the burden of
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establishing by a preponderance of the evidence that the defendant is likely to flee before trial if

released. United States v. Simpkins, 826 F.2d 94, 96 (D.C. Cir. 1987) (citing United States v.

Vortis, 785 F.2d 327, 328-29 (D.C. Cir.), cert. denied, 479 U.S. 841 (1986)); United States v.
Westbrook, 780 F.2d 1185, 1188-89 (5th Cir. 1986). In a pretrial detention hearing conducted
under the Bail Reform Act, both the government and the defendant may present evidence by way

of proffer, rather than by presenting live testimony. United States v. Smith, 79 F.3d 1208, 1210

(D.C. Cir. 1996); United States v. Karni, 298 F. Supp.2d at 131.

Although in its initial motion for pretrial detention the government advanced the
argument that Mr. Anderson would pose a risk to the community unless detained, Magistrate
Judge Kay rejected that argument, and the government has not pursued it in proceedings before
this Court.! Consequently, the Court’s inquiry will focus on whether the government has shown
by a preponderance of the evidence that there are no conditions of release that reasonably will
assure defendant’s appearance. In making this decision, the Court is to consider the available
information concerning (1) the nature and circumstances of the offense charged; (2) the weight of
the evidence against the defendant; (3) the defendant's history and characteristics; and (4) the
nature and seriousness of the danger to any person or to the community that would be posed by

the defendant's release. See 18 U.S.C. § 3142(g).

: That argument focused on Mr. Anderson’s alleged attempts to interfere with the

grand jury investigation leading to his indictment in this case.
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