
IN THE UNITED STATES DISTRICT COlJRT 
FOR TI-IE DISTRICT OF COLU ME31 A 

1 
LTITED STATES OF AMERICA 

1 
v. 1 Crimiizal Nu.  05-66 (PL,F) (AK) 

1 
WALTER ANDERSON. 1 

Defendant . 1 

WALTER ANDERSON'S OPPOSITION 'I'O THE 
C,OVl?RNMEN'I"S MOTlON FOR DEI'EN'I'ION 

Walrcr Anderson, through undersigned counsel. respectfully submits this Oppositiort to 

the Government's Motion for Detention demonstrating that detention of Mr. Anderson under 1 Y 

U.S.C. 9 3 142(e) pending his trial is inappropriate lrecause liis past conduct shows that he is not a 

fligiz risk and is not likely to engage in obstructive conti~~ct. bloreover, ,uly corlcerns about 

flight or obstructive conduct could easily be addressed by inlposii~g appropriate conditions and 

restrictions on his release. 

In its Motion, the govcrnmcnt asks this Court tcr take the extreme mensure of ordering the 

pre-trial detention of a defendant with no record of serious or violent crime z~nnd a spotless history 

of appearing in court when required to so. Specitically, the government argues (at I )  that Nlr 

A~~derson "pc~ses an extreme Riglit  nsk and will attempt to ubstri~ct justice i F  he is ]lot detained 

pending trial." 

To overcome the traditional presumption in favor of release pending trial 2nd to prevail 

on 3 motion for pretrial detention under $ 3 142(e), the government ~ l l u s f  dcmonstrte, by a 

preponderance of the evidence, that Mr. Anderson is likcly to flee if  released 3rd that no 



combination of condi t~st~s  would "reasonably assure" his rlppcarance at trial. Sce C;tlired Stntcs 

i1 iti~lcmr, 84 F.3d 441.433 (D.C. Cir. 1996). Altem:lti!t.iy, the Cou1.t rriay ordcr prclr~al 

detcnt~on under Q 3 142(e) i f  the gobcrnrnetlt detno~rsiratcs by clear and convincing evicienee that 

no conditions o f  relcasc will ""rcsonably assure the safety of' any persoil and the a~rnniunity." 

18 1J.S.C. $ 3 142(f); see lir?i/rrl Sf~rtcs v. Alniislz~", 768 F.2ci ?64, 370 (D.('. Cis. 1985). 

The govcrnmcnt's !vtotion for Detentio11. hrtwever, is  suppol-ted by nothing most. than 

tl~inly documented allegations held togetlier by suppositio11 ~u1d iillluetzclo. Incleed. tile 

government goes to great letigths to present hcts-tvllici~ rr11g11t ~l l ;~ntabl> be dusclihed as 

"atmasphl;1ic"-bca~-111g little or no re1:ition to the risk crf' Iligl~t or ohstructise conduct it'hlr. 

A~lderson is rl;lca.scd. Tellingly, the g~.\~er-r~nient presents littlc discussiori of thc seconrl prorag 01' 

tl-te inyulry: whetficr less rcslrictivo cunditlons \wuld be sutiic~cut ttr assure Mr. ,\n(lt'rsrrt~'c 

'ippearatice at t r~ r i l  a~lcl "tlie s;ri'cly oi';tn? perscu~ anri the ctr~nnrtrnirj..^' Rathcr than scek~ilg "t'nc 

lcnsl rcstsi~li\~e" c~.)n~il t icf~~s of1~1e114e (;h sc(]i~ilc~I i l l  $ 3 112(~)(1 )(13)), the go\ crnmcnt tlatl) 

asserts (at I ? )  that "[plretrial detention is tilt only way this C'oufl 1:wl be reasonably coliiident 

that Mr.  A~idet-sorz will rlol Ilez" arld (at lc) n. 1 I ) that "Ld]etention of Mr. Anderson is rcqulrcd lo 

protect thc i~itegnty of'thc trial process.'- 

As we demonstr:lte bclon. I~ r ) \ \ cve~ ,  Mr. rk-ictcrso~~ clot.> not pc~sc u scriuu:, rlsk ofilltght. 

Mr. Anderson has lung been aware of the I~kcl~hnnd of XI ~ncliclnle~it anci the substclnct: of the 

charges against him but has not iled the country. To thc cnnimc.  Ize hits appeared in court on 

nut~~crous vccasio~ls when requzsted to do so mil, despite trrivellng dbrtr:tci marc than thirty tirnes 

by the go~cc~-riment's own count sincc 1002, llns :rlcva!s retur~lcd. Sitniiarly. the g~~\~crnrncni*s 

ill-dcfincd nllt'g~lion~ ( d t  15 n. 1 I j ~ ~ n d e r  the "dangert7us11cs~.' prong of 6 ? I42(e) do llvt p~-tss 



n~uster because the go~~ernmcnt  cannot prove by clear and convincing ct idcocc. as rcquircd by $ 

3 142(f), that Mr. Ar~derson is likely to engage In obstr~cti\~s bel~avirtr. 

Even if  tliere vxro a basis to conclude that Mr. Anderson pose:; some risk of 'rllgJit or. 

obstructive conduct, this Court would hake little difficult3 fashioning c o n d i t i o n s  that would 

reasonably assure his appeariulce at trial and the safety of otlrcr persons and rhc cominunity. For 

example, Mr. Anderson could be subject to intensi~c; electrnrlic r~~n~lrroring, restrictions on travel, 

a waiver of'extradition, restr;ctions on direct contact with witnesses who appeared behw thc 

grand jury, md other appropriately restrictive coi~ditiotrs. 

In swn, the govetnment cannot carry its busclen of proving that the derer~tion o f  ivfr. 

Andel-so11 ]?enrIitlg trial is appropriate ul~der 3 I 41. Accur~iingl y. lhe go1 cmment'l; Motioiz fbr. 

Detentlou should be det~icd. 

ARCUiLIEKT 

Consistent wt l i  the trdclitio~ial 1~res~11nptioll O ~ ~ ~ I I O C C ~ C C ,  tllc I3ail 1icf~)rni Act oi' 1984 

provtdes that a dot'endrtnr should be rcleabcd pcn(1ing tnal on pcruon:il scct~gn~zanoe crr "s~tbject 

to the least rAestnctivc furthcr condition, o r  co~nbtnatior~ ofconditions, that . . . t \ J ~ l l  rcai;onably 

assure the appearance of thc pcrson as recluired 2nd thc safety of any olller person and the 

crrnmmunity." 18 U.S.C. 3 142(c)( 1 )(B). A s  x gencral rule. courts should refiusc. to rclcase 

defendants on bail "[o]nly in rare eircurnslances." linrtcd Sitlies v iEl(~tilnzedi, 767 F.3d 1403, 

1405 (Yth Cir. 1985) (Kennetf). J . )  (citing, in re^. ulict, Sc1lc~r.r \.. C;iz~tcd Sfrrtcs, S 9  S.Ct. 36, 3% 

( 1968) (BIack, J,. In chambers)) and "only Sol- the strongest of rci~suns.'' id. at 1407 (cltin? 

TI-rwzg Diilh II~rn,q r: Uilitcd Stufes, 43Q L.S. 1-326. 1.729 (lLI7S) (Brcnnan. J . ,  tn chamber>). 

Fl~tt-ri.s 1.. Linirt~J Strric.s. 404 Lf.S. 1232 ( 1  97 1 j (I)ougIas, J., in cllambc.ss)l, An;? ''LJjoubt~ 



regarcling the propriety of release should bc resolved in favor of the defendant." id. (citing 

Herzog t: United S~utes. 75 S.Ct. 349. 35 1 ( 1955) (Douglas, J., in cltambess)). 

Following tlicse principles, 18 U.S.C. 3 142 au t l~un~es  the dztentio~~ of 'n defenclnnt 

pending trial on[' if the gcwemment demonstrates: 

1 .  By a preponderance of thc cvidence that .there is a serictus risk that the defendant 
will flee upon release trnd "that no conditiurzs or ccsmbinatlon of l;ondit~ons exist 
which u.111 'reasonably assure thc agpemancc o t'll~c person,"‘ I izirccl Sftttcs v, 
,Xj~lnm. 84 I7.3d 44 L. 442 (I3.C. C'ii.. I cl9hr; or 

7 -. by clear rind convincing c\ idcnce that thc defc~idant posts ;i ciangcr t ~ 7  :1110th~r 
person CIS to the cornmunit? itlli/ no cond~fions of release u i l l  "rensvn;~bl: assurc 
tlze safety of ally person and the communit\~," I I I ~ I ~ Y /  Stllfts \ '  ,,flclti~ht~, YbS F.31 
.363. 370 (D.C. Cir 1985). 

In tht: present case, the gucenlrnent argues th31 Mr. Anderscrn ~liloulrt be clet31nccl without ball 

pencling trial u~ldcr both tlzc "nsk of flight'' and "ciangerc_tusness" prongs of the statute. For the 

reasons s d  out: helo\-+. the go\ crnlllcnt c~tnnctt carr? i tb  burdcn 011 cithus theory. I 

I, PRE-TRIAL LIE'X'ENTIUN O F  MR. :$NDERSON UNDER 18 1r.S.C:. 5 3 142 IS 
NO'I' APPROlPRlilTE BECAClSE THE COVERYitlENT G'A5NOrf 
DE310NSrIYRATE A SERIOUS RISK OF FLIGHT UPON HIS RELEASE. 

Tllc statute sets out four general factors to be cvnsidcred in detem~inixrg whether rtny 

conditiorts will reasonably assure the dufendant's appcarancc at trial: 

ttzc rlaiure and clrculnstanccs ofthe otfense. particularly tvhcrher the ofknse 1s 
violcnt or involvc~ narcotics; 

* the weight of the evidence suly?ortrng d ~ e  chtuagcs: 
the history and characteristics of the defendant, includ~ng his chnrncter, family 
ties, emplcq~nent. len@h of residence in the community, community ttcs, past 
conduct. history of drug or alcohol abuse, cri~ninal histor>. and record irf'cuurt 
appcaranccs; mFnJ 
the nature anti scr-~ousness of danger poscd to any pa-son or rc> the cummunit> if  
the dcfc~ldai~t i b  released. 

Several of thc cases cited by the go~~ernment ari: inapposite because they sdiiress dekuriants who arc 
sublrtr ro a statutory presull~prion of  flight and Jatlgrrousoess under 1 X U.S.C. 3 3 Il_l(c), See, c.;z.. f.;~rirt.tl S:orl,,s I- 

,.lnrtli. 329 F.Supp.2d 182, 1 86 (D.bIass. 3004) (noting (hilt prcsunipiii~n ;tpp!ius): CIzi!. 'd ,S'ir.::os ;.. Rot(qurs, 7.38 
F.Supp, 156, 157 IE.D.PH. i90ii) ("It1 this case, Section 5 l-l?(.e:)'s presumprtoa plainly :~ppliec."'). 



See 18 U.S.C. $ 3 143(g); Unitcll St~ites 1%. ,\iiilriitz. 84 F.3d 441. 442 (U.C. Tir. 19%). 

,;\pplicat~on of these fiic;tors to the present case demonstrates that Mr. Anderson is 1101 llkelv to 

flee the country if he is released pending his trial. 'The remainder of this sectiorl addresses each 

statutory factor, in turn. 

A. Nature and Circun~stsnccs of Offense 

Although t l~e  charges in the indictment arc undoubtedl!. sc r~oi~s  nncl carry potentiall!. 

substantial penalties, thc charged offenses cto not givc nsc to a presumption of flight risk because 

they are neither violent nor do they involve narcotic dn~gs. hevertl~rless. rhe go\,crnnlent argues 

(at 6) that the nature of tl-1~7 charges anil the pote~~tlal tern1 ot'ilnprison~~~ent "lsrob icie[j a strong 

irlcentive to flee."' 

l'hc gcrccmmcnr's tlxctry, while hcially plausible. canrrol withstancl analysis. ?ill.. 

r\nCI~r51)n has long kr~oic n of-1 he g~\~crnrncnt ' s  c.ulens~\ E: in~c\tigatluri tr 1- hrs al'tiirs, the r i~tur t :  

of the charges likely to be Icveled against him, and the evidence that !.he government 1111ght use at 

trial. Indeoct, tbllowing the governr~let~t's execut~on of'sei~r.cIi ~var-~';~n ts on  his holne nncl officc in 

.March 2003, Mr. A n d e r s o ~ ~ ' ~  prior c ~ ~ u ~ ~ s e l  ~x~lurlrlcd hun that lhc clrargcs under intestigatlon 

were ve1.y serious and potentially carrid lengthy prison centences. Sllortly ~t'ter the searcli in 

2002, prior counsel C V C ~  acco~~~panied Mr. Anclcrson to :i Prctrial Scrvioes tl~terview in an effort 

to prepare for any potential arrest-an experience that surely brougt~t hotne the gravity of the 

I he gu\znm~ciit al*(b dsscrti (.it 0) that tlrc charged oi'lcnscs "Jcmnnstratc tam~iiar;~? t i  it11 tor Lign 
jurisd~ct~otls and suggrbt bli Anderson 1s espcz~aily capable of taking l l r ~ h r  and that he \%nul~l tahc flight *' -15 the 
Thtrd Ctrcutr has made clear. lloweser, rhvre IS "113 per be p~e%umptirin o f  flight"-+\en r f  the cilalged offeac 
-~nvulccs the production aSSraudulc~~t identiticat1011 " t ' t ~ l r e t l  Srurer h:.rriii.r, 7q' I 3 1 %  Ihi  (3rd C I ~  1080) 
The prriernmznt hrther ,tileges that the inccntlse to flee is pal-titularly 5t.nng "tn itlr .'tndersc>r: \ ca52 \\tlcri: traszl 
.tnd ttecdoil~ of rnoterrlrnt 1s - r z ~ j r ~ J  ndtuli. to h ~ n l  " I-he govvrnnlznt ~1,lt.s ncxr [dnd c.lnnai) c ~ r c  .my L'\ 1deni.c lo 

wpporr this hasoleas dsscrtlnn 



situation to Mr. Anderson. Thus, as early as 2001, Mr. Andersctn fully anticipated the return of 

an indictment and understood the nature and seriousness of the cl~argcs it  was likely to contam. 

Despite his knowledge of the seriousness of the ch:lrgos that wcsc likely to be made 

against him, however, Mr. Anderson did not flcc (or altenlpt to flee) the CInited States. 'To the 

contr-ary, nlthnugl~ he frccluently travels abroad un busirress-more thL4n t t t l ~ t y  titiles smce 2003. 

by the governrnent.~ count--Ms. Arzclesson has always returned to the Lln~tecl States, Gtvcn 

these Ficts, it is implausible to think that thc return of thc indictlller~t so altered Mr. Anderson's 

view o f  the case that he would sutldenl?; bc persuaded to flee the ctiuirtry. The got emmalt's 

suggestion to tllc contrary simply ciucs nut stand up lo scrutiny.' Cf. Ci/iitcci Sralcs \ *  :tfofcrmetli. 

767 F.2ci 1403, 1308 (9th Cis. 1985) ~''LMota~nedi slates that he Ilas known of the intcstigation 

into his exporting activ~ties since Jmuary 1984. Mureot.er, hc was infbnncd upon his arrest that 

the Government would seek an ilzdict~lieilt on thc current cllargcs, but he was nevcrthcless 

rclcascd on conditivtrs for several iveeks belbre issuancc of the ~ r ~ ~ i ~ c ; t ~ n c n t .  12ccur-dinfly. hc 

wrrgues, tt~ere is no greater risk that he will flec now than there has been sincc his ;trrest 1111cl 

release on ct>nciitioils. We agree."'). 

B. Weight of the Evidence 

The governnlent proclaim:, (at 7) that ils cvidencc against Mr. Arrderso~l is "strong." The 

govenunent sues on to cite various documcnts which allegedly show that Mr. Anderson oiv~~ed 

and controlled two foreign corporations-Gold & Appel rind Iceberg Transport-that earned 

substantial income. The government argues that, by iristue of his supposed ownu-sh~p of those 

The goveninlent assens (at 6) tliat "[,i]iloiding capturz by the go\enlrneiir and I ~ r ~ n g  hfr: ~s a fugirrir would 
nor pose much difficulty for [Mr ibdersun]" because hc 1s "an experlznceci and sax .. y intrrnntlocal businessmau " 
I h ~ a  ascert~or~ 1s little inore than a ba.;clcuc grneral~mt~on and r h ~ u l d  he aicctril~d nct wi.lg11: hlorcn\er rue 
gn\crnrnent'c cltatlnn to L i r i i ~ l n '  Stcrtc>s Toi:ttserttl, 8Q7 I- 7J 9 N Q  ( O t f ~  L l r  1990). 111 L O I ~ I ~ C L ~ I C I I I  s\lttt 
propozrtion in ~mpposltc. In Ib r r~ t~enc / .  tile dciindati~s \ierc: all loreign ~ l t t r e n s  \&ilo resided .11?13at.1 and had "no 
iisn~frcant ties to ttlz Crllted Stare? " HY' I 7J 09fi 



corpc;tr.ntions. Mr. Arldersoli was obltgated to report their i~~co~i i t :  OII hi.< fcdcritl tax returns but 

ciid not cto so.' 

As an initial mattcr, "the wei& of the evidence ts the least important of the various 

factors" because the imposition of pretrial detention should not bccorne "n matter of punislui~ent" 

based on the court's preliminary determination of guilt. Ir{ziltc>il Staies v .tlo/nnlcdi. 767 F.2d 

1403, 1408 (9th Cir. 1985) (citing Lkitcd ,S'talcs I: .4lsrmiz. 420 t'.2cl 176, 171) (D.C.Cis. 1969)). 

Stated slightly differently. i t  c~oald  be inappropriate to r.eyulre dcfenclants to 11lctunt a full defkilse 

irl orcler to obtain rcleasc or1 hail. 

With that principle i n  rr~ind, it suffices xo say that the goveriiment's theory ofthis case 

vrnits several ce~itral f ~ t s  de1nonstr3tillg that Mr. Anderscli~ dlcI nol unla~vfully evade income 

t aws .  In pa r t i c~ l~~r ,  the gcriwnment's recitation of hcts did not disclose that both Gold S: Appel 

and Iceberg Transport were wfiolly owned by a foreign tr~trt ol-ynizeii under the latvs af the 

Erltlsh Virgln Islands. More imysort;u~t, thc go\icniment t~cglccts to ~ n e r ~ t ~ u n  that h'ls. .&rtdersctn 

ant! thl: rnetnbers of liis falnily use expressly prohibited trvrll becc~~nii~g beneficiaries under the 

ir~stfumcnts establishing these entitles. 

In short, the government's casc 1s not as strong as thc ILIotlon suggests because there is 

substar~tirtl evident-found in docurr~ents pruduceil. to rho grlillci jury-that Mr.  .'\ndcl*sun dici 

not own Gold & Appel or Iceberg -i'~.ansport and was tlot eligiblc to bc a balstieiory of the 

ultimate owner of those entities. Based on t l ~ s  eviilen~e, Mr. Anticrson CXPCC~S to he  able to 

present a vigorous defense. As a rcsult. this tkctol* does not  weigh in kivt.tr of pretr~al detention. 

i :It oral ;ugtu~~ent, the g~\crnnlent  ctwerted rh,rl hlr ilndrrwil is triore l~kz ly  to flee no\, hecai~se he rhd not 
nnder\tand thc nature ;mcf \cope r>f the ev~dz~lce that ~nlgilt be used agxmr hu-II urztil 11e u d b  1nd1ztt.d Iieir ;kg.iln, 
rhts theory rnakcs 11ttle sense gn'eu that hlr ibdersrln ha5 long t-tecn ,lv.:are ofrhc govrr~lmcut's ( 1 )  searches of  hrs 
izildence, 12) tl~e testttnony sf nlimcmus grand lurj witnesses. ( 3 )  the pitiJuct~sn ~r'~loculnentc ttl thc gc,\cr~~inrnr 
I q  nunrerot), t~~dtvidual, and entitle* LR the Cnltcd \rntcs and ~bnlat i ,  ntld [I) rhc ur~i:,alcd ptirrian, u l r t ~ c  , i ff id, t t~ts  

supnorung the goccmment'a s ca r~h  walrants 



C:f: ,2.(otum~.cli, 767 F.2d at 1408 ("In the instant case. both p31~1c"s present persuasiiru argurnsrlts 

regarding the weight of the evidence. Accordingly, we conclucle that rh~s factor does not tip the 

balancc either for or against detet~tion."). 

C .  Mr. Anderson's FXistor-y and Characteristics 

blr. Anderson is a respected and successful businessman wlth a long h~story in the 

Wush~ngton. U.C. area and no record of scnclus or violent criul~rral actlvi t4..5 As detailed in Part 

I1 below, Mr. Anderson has faithfilly appetu-ed at numerous court proceedinlj,~ when required to 

do so ancl has ci)~nplied with a11 court orders directed to liirn- irrcluding szccral related 

proceedings to thc grand jury invcstisation in this cssc-. 

,Mr. Aaderson is, ln the trucst sensc, a scl t'rnaclc i r n a ~ ~ .  Mr. Anderson beg311 uorking at 

an carly age and lras not stopped sincc. Hc has ~vorkcci for well-knob\* 11, publicly-traded 

tcleconununications cornplrnlcs, rncluding a stint as onc of  rtlc first three I~undscd employees at 

hfICI in 1979. Over the years, Mr. Xndc~son bclpcd fo:i~ld a nun~ber t)Ssuccessfi~l companies. 

such as Mlcl .Atlai~tlc I'elecorn, cl regional long-d~slancc carncr that wits tllc fird company 10 

integmre phor~t. and votccrnail service, Mr. Anderson uas also involved in founding Espnt 

Teleeom, which provides tclccotnmunications setvrces to eight kuropzan I,rlion coulatrics and 

\vent public in 1997. 

Ir1 his role as investment fund manager. blr. Anderson has supportecl the growth of many 

other companies, For example, funds managed by Mr. Anderson rr;ade strateg~c investments in 

Erol's Internet---which became a leading regional internet sorvice prov~clcr---and 111 a company 

that lcascd tile fonx~s Soviet Mis space station to encourage the conlmercial dex cloplxle~~t of 

Mr, Antlerson pleadzri guilty to ~nisdenranor drug offenses in  Superior C'i?u~t, which lnlposzd n SI.C100 
fine and a priso11 srurrncc that \.;as susperidrd in fi\!or of sixty days o!'supcrviscd probatii~11 !iiicluding t'our-~ecr? 
{jays in an ~"leztronic ~ r~on i tu r ing  pn,gram,! and one year vf riusupcrbiscd pl.obutiun. 1-ic. did IIUL I ~ S L  pusitivc for 

dnlgs wbcn hc svas arrested the drrig ct~arges. anti he has Tior tested posirivc for cirugs dw ill; the pritbatis>n period 



space. In cormecrion with these in~.ostrnent ncti~ities, Mr. Andersor, serves as an offjeer or 

director of numerous tech~rology companies. including Orbital Recovery Corporatiut~ (a satellite 

sei~icing company). Satcllxte Media Senices (the largest proui~tes of  XP servters over satellite in 

the world), and Aquarius Holdings (a company (hat operaics an oco-fi-iendly freshiratcs 

transport-ation system). 

Throughout h ~ s  career, Rlr. IZ~lderson has consrstentll; devoted substarltial rime artd 

rnozzey to help otl-~ers. Ms, 4%ndcrson contributed and hcl ped raise substantial sums to finance the 

I~~tenintiunal Spncc I:nlvers~ty, which he cn-founded. Seu generallp lntcmat~onnl Spaco 

Ij~uvcrsity wehsltu, http:, www.rsunet.edit. Accosdlng to Rick Tutz~linsun, the fi'i,unclzr ot the 

Space Front~er  Foundation, Mr. Andersun "is well knvwrl in the space iicltl as a leader in thc 

cause of opening space and space education, and has prvv~cled support titr do~ens  of' projects in 

thls area around the urorld." Set. Exhibit 1 (June o. ;?!I04 Lulter from Rick I'umlirison~. As htlr. 

'Turnlinson's letter recounts. Mr. Andcrsort ha:: promotctl sekcra! Space Fronuer F 'ounda t~n~~  

P I ~ ~ L ~ C ~ S  r e l a t~d  to the exploration 2nd development of spacc. and hc 5tnrrc.d lhc F o L I I - I ~ ~ ~ ~ ~ o ~  for 

thc Lnternational Nongovernmental Developmcnt ul' Space. which provides grants to encourare 

tile crurnmcrcial c!evclopment of space. See id. 

Mr. Tulnl~~lson believes that Mr. Anderson's "11zreglty has hcen total, lzis word is 

completely binding, and lie backs those he suppttrts and works 1~1111 ~ l i r u ~ ~ g h  ttiick and fltin." 

Exhibrt I .  Indeed. in ovcr 20 years, Mr. rumlinson has Ilcver kno~in Mr. Andarscm to brcak a 

Ilromlsc or go back on his word. The same senlilnent 1s ccl~ocd b> Jamcs Kenefick. the Chief 

Executive C2fficcr of RetterWorld Teleco111, who believes that Clr. Anderson "has always acted 

honorabi[y] in all his dealings with [Mr. Kenefick]" ober the last s~xtecn years. See Euhibit 2 

(Jur~e 17. 2004 Letter fiom Jamcs Kenefiek). 



Tl~c governnlent disregards these pertir~ent facts and instead argues (at 8) that pretrial 

(letention is wruranted in this case because "Mr. Anclesso1.1 has a long history of deceit and 

corrcealment." Specifjcally, the zovemment points to Mr. Anderson's alleged use of "aliases" 

and his possession ofvlzriaus matenals and books that supposedly demonstrate h ~ s  ability and 

willingness to generate false identity documents. Accordirl~ to the go\,ernmerrt, S4r. Anderson 

could fabricate a new and fully docu~nented identity that tvould enable him to Icat c the couiltry 

effortlessly upon his release and disappex wlthtrut a trace 1x1 a ibreig11 iltnd, 

These accusations stand in stxk contrast with the tlews of tltob~ whv know him. As 

noted above, Mr. Tun~linsoii believes that Mr. Ai~derson is a srraightforward and honest 

individual: "Yc>u know exactly what you arc getting with Walt. *Cfzere arc nu games. 110 lliclden 

agendas, and that 1s a very ref-reshing thmg 111 ;i tvorld like cjurs.'' Exhibit 1 .  ;Llorenvcr, thc 

nc>t~on that Mr. Anderson engaged in :in clabvrate sct~emc to conccal liis i n v o l ~ e ~ n c ~ ~ l  In 

investment ftinds s u ~ h  as Gold & Appei i s  far-fetched at bcsi, As the gcrt-crnrlzent well knows, 

Mr. Anderso~l and his pasit~on with Gold PL Appel tverc rnent~oneci In nume~+ous fillt~gs 117itl1 the 

SEC,' and 11e was zo~nnlonly associated with Gold S: Appel ln the press 
/ 

L. Sec, if,g., 5-K fiitng of US W.2TS at Item 5 (March 16, 1999) (Euh th~ t  3); 3-K filing ~f Telco 
C'ommuniest~ans Group, Inc. at 14 (June I 1 ,  1997) (Exhlbir 4); stc: also G o v ~ r n n l e n ~ ' ~  h lot lo~~ and hit~norandum 01 
Law for a11 Order Directing It'nlter C' Anderson to Cornply with Grand Jury Subiaoenab, M ~ s c  %<i 01-398 ar 26 
(D D i' August 17,7004) (ut~clw S L ^ ; ? ~ )  c.4 blnlple search ol'thc SEC"x pi~blic coinpurer files c i ~ r n ~ ~ n s t r d r c ~  rhak 
i\nde~-sou. operating ullde~ EL Powhe1 01 Attorl~ey for Cjol~i & .-\ppt!k. i l ~ s  r~~\t.strci i~un i f r e \ l~  n1'1~~tli1on.i oidolldr\ 811 

I '  S based ccrrr~panlss mer the past dccsdc. ' . t  

See, c q . tS Kf 115 fsVC- - dppoinrr ( ; i l i ~ l i l n ( ~ r f .  Standard cSr Poor's Doill; Nc\\\. h l ~ r c h  4, 1999 I"US 
\% .t.% 1 S Inc. (US\% I )  said une of l tb cunenr drrectu~-., Wdlt Anderson. nppoirrrrld as chain~lan. Mr .%nderscln r-. 
rile f ianciai  adtrlsor for Gold & Appel I'ransfcr i '4.. a venture: cap~tal comparrv "). Ifhit ..f~tilms~,tt Sztrler AOIT 
Sfrrrggle 01 EI- T~)tcd-T~./. Trlecommun~caticrns Reports. Tkc 14. 1998 ( '-4 bmer prcxy tight for cnntrol nTI ~ t t i c  

Fdlls. ti J -based long distance carstel Total- Iel USA Co~~uuu~ucaiions. Inc , 1u.i enllecf As of'.lla~cfr. %lr 
Xnder.jon, ih~ough  Gold S: i\ppel Transfer S !\. n l ~ r a d y  had acquiied alrnosr 3 l f " o  r> f '  I ural-Trl's cotlrrnr2r: shares, 
tire cclnlpany sa~ct " )  



The govcmmalt's theory that Mr. Anclersorl is a master of fiilse iclentiiicatio~~ IS similarly 

implausible. The books 2mcl materials cited by the governmel~t w suppt~rt for this tlxeury cannot 

bear the weight that the govemnlent places on thcm. 

For cxstmplc, notwithstanding the govex-llment's suggestions ta the contrary, MI. 

.411derson does not 11a1.e multlplt: \ alid p:isspctns. During the 2002 search of his home, the 

government seized oric active passport and sevcral cancellctl. invalid passports.' Following the 

search. Mr. Anderson obta111cc1 a replacement passport. Tllar passport-u hich wah the orlly 

active passport then in Mr. Anderson's possession ---was se1zt.d ~lpon Mr. :"\clersol~'ls arrest oil 

February 16, 3005 in connection with this case. 

111 the 2002 search. the govenlment also selzcd a "passpot-t*' ~zurporreclly issuctd by 

"British Griiana" in  thc ilarrlc of Mr. PLnderson In January 1 ClC13 (GX~) . "  As expliiinecl at the 

hearing, however, this passport is a so-called "co~noufl~rgc p:tsspcrlt" i ~ i ~ t t  clcorly caulti nor be 

ilszd as n valid trltvcl document. C'nmoutla~c pas~p<wts i~rmqpcnlv rr~iailabic for sale to 

individuals "who want ro have n non-l,liitcd Statcs pnssllort avniltllrlt. 111 ordc~. to dcccivc 

terrorists who might single out  United Statcs citizcns for abus~vc trcnfmcr~t." Exhibit 5 at 1 

(Declaration of Simon Stem). Thcse passports are "issucd" by a non-cxistcnt country (such as 

"British Guiann") anif come cunlplete with stamps fsom iictlt~ous border checkpo~nts. See id. 

'l'hc gouern~nznt also asserts (at 10) that Mr. Anclersoii I-iad "ci~pies or passpoi-rs 'Di.lt.ng~ng ti? many of his 
busirless associates." However. the govennr~ent has idcntiticil only nt.o such copies of passpitr~s, see CiMI 7. and the 
~XVCI  individuals in question were enlployees of campa~lies that blr. ~Xndersc~n managcd. I t  is hardly um~surtl for an 
enlpluycr to retain copies of its tln~pluyecs identification. Moreovsl-, the guvenimcnt docs not esplait~ how Xlr. 
.4ndrrson wc)uld make use (lfduch copies. 
1 

"GX" followed by a i~urllbcr de11~)tcs the tabbed eu!ibl~ i'rom t l ~ c  gci\t.rnnltni's binder bearing t11c Ilsrcd 
number: th?!~, C'IX: IS ( ~ O ~ ~ ~ l l n ~ l l l  k ~ h l b l l  - 



Given the stringent passport controls in place today, it 1s h lc i fu l  tto belleve that any type of 

"camouflage passport" would allo\v klr. Anderson to leave the IJnited States "' 

The other identification materials cited by the government ((3x8-13) consist of identity 

cards anci photocopies of such cards that similarly co~rlcl nut be-and werc not designed to bc- 

used as travel clocuments. For examplc, the baptismal certificate reprocluced in G X l l  is a 

pilotocopied page wi th  hcavily applied white-out and "coulcl [not] credibly he used as a means of 

~dentificatlon." Exhih~t  5 at 1 (L3eclnration of Slmon Stern). '1Vhilu the gusernrncnt asscrts (at 9) 

that I t  seizccl "an INS Form 1-94'1%' in thc narlze of William Prospci-o with a photograph of itlr. 

Anderson." GXS includes no such docuix~ent, nor was any such docrunent seen among those 

cui~ently held by rhc government. Id. ..in I-93LV is it docnn-tunt issucd by thc United Statcv 

govenment to nan-resident aliens entering the country. See GXtS to Mcrtion (1-94W isstled to 

Jeannine Benedicte), Thus, clzcrc is no Iusis for the gtri ernl~~crlt's irilylication that M r .  Andcrson 

represented himself as "Will lam Prospcro" Lo fedei*al ~mtuigsariun of'ticials. None of the clthcr 

documents irtcluded ~vith Ihc govcnlrncnt's Motion---such as thc "press"pass, '"private 

invesr~gator" card, and siinilnr maze~iiils irlcllldcd I n  GX9. I 0, 1 1 , 3t1d 16-evc~i bear Mr. 

hndcrson's nan~c, alrd it is not plausible that any governlnetlt official tvould treat them as valid 

farms of ide~ltification." Nol sulprisingly, the guvcm~ncnt polrlts to no ev~deilce shotving that 

i I The caxc5 clted by the govenlment invols~ing pos~csslon of muitlple fzaudulent passports are therefixc 
tliappostte here See, L. ,i: , Lbttfed .St~te.q v E l - ( ~ ~ l h i o w n j ,  35 17 3d 6: .  64 ( l d  Clr 1494) PFI-Ciabrawny Wac found 
to haw on bir person five kiaudulcnt Nicaraguan passports snd cnrreslsonding bil-tli ccerrlficatzc "), Iht ted Smtc,b 3 

.lifrnn.i, 863 F.Supp 360, 36 1 W D.Ter. 1994) ('-[Customs agents selrcti] sexten passprrrrs irctm liwr dat'krent 
count1 les held by the defenddnt under five d1iYeri.n~ names."). L'nlted Silf:r.s v C-O~P, 7 15 F S ~ p p  677,678 (E D.Pa 
l%?S) ("The defendants Iaccused of rsplclnage] h a ~ e  uxcd anti :laic ~4ccei3 :c! 'i'ugcislavian paxspnrts and tIsa\, as 
\sell a, documcnt~ l:sr '~bli~h~ng the delencidnt9 as diplon~dtic c o u ~  bra l i r r  \r ugusla~la 3i\J t 'stdbii~hi~lg al~asei, tilr rile 
detendants ") E Zrrr~d Strlleb I i'ortr>, '83 1- 3d 2 7 ,  338 (D C Cir 1 YSOJ ( ' - 1  11 Jcpaxt box 111 appellant's naclz 
had cunrrtlned tb~rtecn bnltcd Srrttcs passpons and other fc?nn\ o f . ~ ~ l e ~ ~ t ~ f i ~ - ~ t i ~ ) ~ ~  for perronz 1~1hrr thrin a;.pellant ") 

I I Following \he e.icnts of September 11, 2001. Federal border pattol, til.imigratln~ii, and iucloma rrfficrxl.; 
have adopted policies and pract~ces rnaklng I r  much !larder to rnrrr or eut: ~llr: L'nitecl btates urmg inclurhent~c 
docurnci~ti; L L S e ~ ~ ~ o ~  stalTofficer?r in the Inlelliyencc Section of the [Fitrwblc l~ocument  I a n b o r a t u ~ ]  hall: extcliv.ie 
knowledge u t  U 5. and foicign tra.rt.1 documents. f o ~ e ~ g n  inlirugr:ltion l;il,cs 't1111 d ~ ~ ~ i ~ n i e i i t  ii3~1d t r :~hnlc i~~r>  rti is 



Mr. Anderson ever used any of these materials as travel tfocumects or that he ever presented 

thcm m my government official anj~vlrere." 

The govement also relies heavily on Mr. Anderson's possession of vtuious "how-to" 

books. many of which appear to be related to the protection of privacy. C'ertainly, passession of 

these books-even taken togethcr with the i d e ~ ~ t i t ~  materials cllscussed abn~c--are insufficie~lt 

to demot~strate any mastery of the crration false identitics.j3 Irrdeed. the ixatcrlals selzeci from 

Mr. Anderson show anything but expertise in the manufacture ot'hrged travel documents. 

Pretrial deter~tton is similarly 11ot warrtlntcrl on thc grc)ilnJ that Mr. Anderson supposedly 

has access to millions of dollars and furclgn biisl~less contacts. ,4s wc explainccl at the heanr~g 

(and as lhc government acknowledges at 14 n.8). both Mr. Arrdcrson ant1 Girltl & Appei are both 

currcx~tly in or tiem hal~kruprcy. Wl~ile dre gave~~linenl ullegcs that entities at'iiliated with ,Mr. 

group trams imrnrgrrttlc?n ~nsprztnrs, police, rnotor vell~cle and a~rlinu pcrsonrlcl In techniques for idc~it1iyu1.g altcrrd 
or counterfeited documents." 11up:'~cbp.gnvixp'd'ustoms roday:?004!Jar1f:ebi ikFadePapers.xrn1. These practices 
have made it lnuclr hartlcr for travelers to cross the borclcr % i h o u ~  valid ldentificatiurr Sef, e g., Kactlel L. Sivarns. 
Tiir.r?nts rlrrd Re.spon.ses Dorn~stjc Switrrrv, ,Yom(l S ~ p s  Put info I'lac~. to .,lit! Bo?.clt., .tLc?cr,t~~*, Ncu York Times. 
July 76. 2004, at A12 ("Over the past six nm~iths. [tile State ~ e p a i ~ n l r n ~  atid Ui.parritzet\t of I-loineland Srcurl~yj . . 
have turned away kundrcds uf criminals, trawlers wlrh fraudulent passpans and Fake docur~lents and orhers barred 
irom entry to rhc Unltcd States after imrn~prltt~on workers screenlrty visitors in nuports and State Dqartmcnz 
ulfictsls inteniektmg visa applicanttl in e~llbasstes compared tl~eir natiies, fingerprints and pho~ograplts to tl~ose in 
avallable security databases."). Recently adoptzcl proviaior~5 mmakc tt even more d~fftcult to use fraudulent 
do~urnents. Sc~e Infelligcncr? Law Cc?trra~n~ fi?;irhtrtrreLi Border ,Sccirr-ri,~ E'rvvision~, State Dcp't Press Releases cui 
I>ocumcms, Dec. 10, 2004 (drseussing provision\ tn the Intclllgrncc Reform and 1 rrronsm Pre\entiotl 4ct ilf300.1 
cancernirlg 1ntemt.iona1 coopercltlon "to curb tenonst travel ibuh the I ~ S C  Oflk)sl. stolen or falsliicd documenrs") 
I2  Despite the go~~rrnn~ent 's  ldIe speculation (at 1 I ) .  there 1s also no evidence that Mr. .%riderson has ever 
actually applied for ct t i~eil~hip in anothtx country or haa i l o ~ ~ e  anvhmg more than fill out a Clrenada cni7mrship 
form m 1999. In contrast, the defendant in L~iitcd Strrtei L' .iItnn~, became a c m e n  cr?t Ireland (and possrhly Isracij 
:rhrle -'torn~ally renounc[lngl h ~ s  {U S !, citi~c11\111p irt a \\%on1 d f f i k i ~ i l  filed u i t h  the Lntrrd Statcs Fmbaxsy In 
London " 863 r' Supp 360. 362 (X.D.Trx. 1994). 

Ibis cast- IS theresore ci~~ttnguishable from L'nited Szarea~ L Holkridrr. 167 I .Supp 3d 261 IS D X 'I' 7001 
cited by the gotenmlent at 6 .  In I i r ) l l~>nt l~r ,  lhc dtstnct co t l n  o~dtreci pretrial detention based on ,I risk of Bight III 
pan bcciiuiusr the dcfcndant was alleged to hare engaged tn a series of fraudulent urcdil ciird artd insurance \cherries 
rt-qulnng the "n~nnufach~re[] [oil xartcsus ~denoty document.? (~nclud~ng pairports and r r ~ d ~ t  c~rds)  \o that those 
'persons' aould be .redl "' 163 r.Supp.7d at 265 7 11c gavcmmcnl nlsd ieized 'I sets of ~dmplstc identit:, 
dncutneats along with ~nrans to generalr the docurncnts by c~31nputcr Set. I(! 165-6(7. Hcrc, by ~'ontmst, h e  
governrnznr has not pruduced ativ c \  ~de:?cz rhar hlr a & ~ d e f s o ~ ~  f~acl Lht ~ ~ i p t l c ~ ~ y  LO g e r b ~ ~ i ~ ! ~  extt'~l+,i!c (-11. I ~ g t ~ - q i ~ d l i t \  
fergcd 1(1211i~ty papers. 



kinderson earned millions of dollars in the late 1990s, the government is consp~cuo~~sly silent as 

to the liquid assets currently at Mr. Anderson's disposal. And there 1s certainly no basis to 

accept the government's speculation that Mr. Anderso~z's vario~~s business contacts abroad would 

be willing to harbor-and possibly support-an iridivtdual flceing from U.S. authorilies." I n  

an>! event, "[mJere opportunity for  flight is not suffic~ent grour~ds for pretrial detention." LGliacrl 

Smte.5 1%. Hirnlm, 797 F . 3  156, 162 (3rd Clr. 1986) (citation tlmirted). 

Although the gover11111ent surnl~~arily asserts that "[tJhcre 1s nothing to keep I hlr. 

Anrtet-son] here."' Mr. Anderson's only close t'am~ly--h~s mother and stepfather- resitit: 111 the 

Washingtun, D.C", are3 and kt: has udler substantial fi~mily co~lncctlons thr{~ughnut the United 

~tates.'%~oreover, as lzoted above, Mr. Anderson has an unblemished record of appearing in 

court when required to dn so. C,:f, tjrzitcd Stutes 1.. lfimler, 797 F . 3  156, 162 (3rd Clr. 1986) 

(-'The clcfcndant's prior record of appuaring i n  court :IS seq~liscd wllcn rclcasccl prior to tnrti 1s a 

Pdctor in fttvor of hls release now."). 

Mr. Anderson's ties to the corninunity, taken together w ~ t h  his past conduct, his staturc in 

the business co~nmunity, a id  his reputation for intcgrit) ~rlilttatz strongly against a finding that 

he would attempt to flee upoil release. The goverruncnt's porous allegations (at 8) about Mr. 

~\nciason's "history of deccit and concealment" do not warsant a ~ i > n t r ~ r y  rcsulf. C.'/: id (L'[The 

14 In contrast, the court in L'ntred Srtrrcs 1. .4rnJr, 339 F,Supp 1J 182. 199 (D,Xlass. llOO-I), found that the 
defendant wal a fl~gllt nsl, In part bccame hts co-cnnsplrator %as a \;r~~c.zut.lan na~ional a i d  tI1ej might have an 
Incentl.. e to tire ~u,gct/~er to Vcnexucla 
I. Siriklngly. the guirernment assert3 ('11 13) that Mr -4nderson s "business ulteresrl and moncv arc abroad ' 
lfils statrtnznt u plamly Inconstscent with the poutron taken by the gincrnmcnt let, than w \ e n  month* ago trr  

connection with ~ t s  motion to cnforcr: grand jury subpoenas l\sued In blr ,-k~tLr.r\on and vannus h r e ~ g n  entttlw Iir 
those proceedtngs, the goverllrnent asserted that "Gold SL i\ppel has a long and estensl.re iniestrnent l-tlstitry $11 rl~c 
II S '-, [SIC{ secttnty nlarkctrs A sln~ple bearch of the SFC'a pubjrc ctrrlpurer file5 cfe~licln~rrates that Anderson, 
trpcrnrlng unlkcr a Pa\wr of '4ttomcy for Ciold & Appcl. ha5 ~n~cr tec t  huntircds of rn~ll~uns of ~loll,irb In 1 5 ba>cd 
cumpanieb over the past decade " Ciovei~xnmt.c blot~on arid Mcn~o~dnCii~t~l ~ l i  Law f i?r  an Orda Dircctlng M:n:dlter 
C ~ ~ ~ d c r a c l t ~  tc\ Co~nply ~ ~ t t f ~  ('jrd~l~f Jury S u b p o c l ~ ~ ,  MISS ?YO C)-?-3r)R ilt 16 11) D C' .\ugu:-c 17. 1004) (under x a l ) .  
1 he go\crnment may no1 cl~dnge tta posltton abcut the extent of\Ir 4nclcrso1l's lJ C b u r i n e ~ ~  at 11.; can\,rniencc 



defendant] IS clearly capable of ctbtaining false identification. but thcre is no d~rect evidence to 

suggest that he would flee fronl prosecution In thc fiiture."), 

D, Nature and Seriousricss of Danger Posed by Release 

'The government also attempts to wedge additional factors into the statutory 'kisk of 

flight" analysis-in particular, factors that supposedly bear o t ~  Mr. Anderson's willingness ti7 

comply with release conditions. The case cited by the governn~ent for thls proposition, Lkited 

Src~tcs 11. Ulltrle, 59 F.Supp.2d 17, 30 (D.D.C. 1999f, i~lercly hcrlds that the risk of tlight ~ncluiry 

should take into consrderation the ilefencla~~t's "behat lor when released pre\'iuusly on 

conditional release, probation or parole." Applied to the present c:lsc, this kictor weighs in favor 

of release because Mr. Anderson has faithtlllly abided by the conditiotls of probation arising out 

his guilty plea in Superior Court. 

IVirhout any basis, ho~i'ever. the guvcrnmcnt thcn atlcmpts to extent1 thc holding 111 IZattlc 

to encompass a wide variety of alleged concluct. and supposetl pclrsonnlity traits. As oxplaineti in 

the nest section, the gc~vemnent's allegations on this point arc irrclcvant ur~dcr Bcrlrle and are 

ai>?vay saewn with factual errors. 

E, Summary 

As the above analysis of thc statutory Fdctors under $ 3 132(2) demonstl-ates, klr. 

Anderson's past bel~avicrr, his reputallon for integity aid generosity, t~ncl his ties 10 the 

ctlrnmur~ity collectively makc it high1 y unllkely that ktr, Astdersuil would attempt to flee upon 

reletisr. Giver1 his longstanii~ng knc~tvlerigt: of the nature of the gavel-nrt~ent's in~iesrigatlon. it 1s 

estrcrrlely unlikely that the ~nfornlation in the ~nc!ict~nent would now pcrsuadr: Mr. .%ndtrsoi~ to 

ilee thc cotmrry. Becausc the government cannot show by a prepondcrancc of thc e~icicnce that 



Mr. Anderson poses a scrious risk of flight tf released subject to appsopnate conditions, he 

should rrot be detailled as a flight risk per~cting trial urlder $ 3 142(s). 

211. PRE-TRIAL DETENTION OF hfR. ANDERSON UNDER 18 U.S.C. 5 3142 IS 
NOT APPROBW4TE BECAUSE THE GOVERNMENT CX3NOT 
DEIVIQNSTRATE BY CLEAR AND CONVINCING EVIDENCE 'THAT kR.  
ANDERSON IS LIKEl-Y 'TO ENGAGE IN O13SrTKtiC:'I'IVE CONDUCT?' UPON 
HIS RELEASE OR brIOLATE HIS CONDI1'lONS OF LWLEASE. 

In addidan to its risk-of-flight basis fur seeking dctentioti ul' Mr. Anderson, the 

govemnent con tends that Mr. Anderson should be held without bond pending trial because ( 1 ) 

he poses a serious risk of obstrtr~ting justice and tampering with witnesses; and (2) he is likely to 

violate any conditions of release itnposcd upon him. As t5.c dernorzstratc below, these clailns are 

witl~c?ut support. 

A. Thu Government Callnot Show I]?; Clrilt- and Convincing Evidence that illr, 
Andersoil Will Obstruct Justice 

" - I he govel-n111cn.t curiously contends-in varied ancl incunststcnt ~vays-that blr. 

Anderson should be detained under 18 U.S.C. 4 3 142f f)(%)(B) because he poses a "serjous risk" 

t>fobstruuction of justice aid ~t ' i t~~ess tampering. On the 011~ 'hanil, the govenumcnt appears LO 

recognize (at 4-5, lil n. 1 1  ) that obstruction and hitncss tarnpcnng 6111 ~lntlcr thc rubric o f  

ciangerousness and, tl~erehre. recluire proof by clear and convincing evidence that no condirton 

or combination o f  conditions can reasonably assure the safety of any other persoil and the 

community. 011 the other hand. it  contends {at 15) that witness tampering is "relevant to an 

assessment of a defendant's flight risk"-an assessment subject to a lo~teer, preponclersnce nf  the 

evidcrlce st~nilard. Whilc no conduct in t h ~ s  case justifies dctcntiiln unctcr 4 3 143(1)(2){R). wc 

do note that obstruction is properly subject to tlze higher burden of proof ass~)ci;ifed with the 

dat~gerousncss prong of pretrial detention. See. c.g , Ci7irt.d S~arec c. .Jutlt~s, 1999 ITS. App. 

I,EXIS 1991 6 at "8 (D iclass. 1999) ("The magistrate judge's fincl~rlgs suppot-t the cnnciusion 



that there IS ' ~ l e a  arid convincing' evidence that this casc involves a serious rislc that Jones will 

attempt to obstruct justice."). 

1 .  Alleged Witness Tampering 

The government first attacks (at 19) Mr. Anderson for "attemyt[ingj to monitor the 

testimony of witnesses called before the grancl jury." Rut such an attack is utterly unfounded; if 

such conduct is to be considered abstructionist, defense lawyer% would routinely find themselves 

facing serious sanctions since they are trained to do just that. In n systcnl thnt affords 

~~rosecutors unfettcrud access to witncsscs who can bc oxanlined under u:rth and heyond the 

watchful eye of the adversary system, learning 1v11a.t witnesses 11avc told [lie govcmmetlt is 

nothing but good investigatior~ Assuming. nrgi~cndo, the truth of ~ t s  assertJon, the government 

does not o%r a shred of evidence that, in monitoring witness testimony. Mr. Anderson violated 

any laws. As fitr as Lce know (and the gobernlnent has certainly not ;i~iduced ev~dence 

athenvise), every witness who may have shared i~~fonnation with Mr. Andersoii dld so 

volui~tarily. The governlnent appears to acknowledge as much in osset~i1-19 that many witnecses 

"disclosed to Mr. Anderson thnt they had becn contacted by tlie government." 

Thc govcrnrnent icaps from its prerltise that monitorjrlg witnesses and their testimony is 

Improper to the poisonous and unsupported conclusio~z (at 19) that this monltor~ng was the 

device by which "Mr. Anderson attempted to persuade hlinesses to testify In rt manner 

inconsistent wid2 the witnesses' truthful recullcction."'6 i\lthough- by viltue of the 

16 Ironically. t t  1s rhe government, not Mr. .bderson. \vho l l  ha\ attempted to rhape ~v~tnesse+ tcstlmon) 2nd 
mrsrepreserlr facts to the grand jury Althougl~ s e ~ e r a l  wlttlesses, througll cuunbel. ha\' co!npln~nerl ahour rhr: 
gowxnrncnt'.; t~ctics, at least one has put h ~ s  complaint In ~ r l t l n g  Ct:ncelni-d that the gronti jury may hare been 
misled ~ n t o  believing that hi5 client refuscd to sub~nit to B \olun~ary lntervlza prior ti3 her grmd jury tesrliilony 
because of pressure from Mr. Anderwn, sourisel for llir LI I ~ Z S S  rc~jue~!t'd that hi:, lclit's bc pr(7ti~it'd to !he grand 
jury. The letter derails the circumstances that led to t l ~ e  cltenl b e r n ~  tinable ru ,submit ru the inizrcleT+ and make> 
clear that the prosmutor. nut kls 'lndcrson, is responslblc for thar fact Sce I ' u l l ~ b ~ t  C 



government's unorthodox Irricfing in tllis cnse'~'-we are forced ru shadow box, as best we car1 

tell. the gove[-nment7s theory that Mr. A~lderson triecl to persuaclc witnesses to lie under oath for 

him is based on claims made by Steplphmie Rockey, 

To sumnlarize briefly what has becninc a complex aspcct of this casc. &Is. Rockcy, a 

fornler girlfriend of Mr. Anderson, received a S 1 SU.000 transfer fro111 Gold & Appel in August 

2000. Mr. Anderson claims that the rnoney from Gold & Appel was 3 loan-a cluirn that Ms. 

Rockey appeared, until receiltly, tu endorse. It is undisputed rhat, after both b1s. Rockey and Mr. 

Anderson discovered that the original loan agrecrtlcnt was lost, Ms. Rockey sigxzed a now- 

missing loan agreement, as well as an Amended Loan Ageernent: in July 2003. See Esltiibit 1 1 

at 3 (acknowledging original loan agrcetnent): Exhibit 13, (Amended L,oan Agreement). It is also 

tindisputed that Ms. Rockey told TRS i~~vcstigators that thc nroncy ~+,tas a loan. Set: Exhibit 1 1 .  

Ms. Rockey's attorney has ncknowledgccl that Ms. Rockcy "couchcd thc rccluest as a rccluest tit 

bonow monev." Set: Exhibit 13. And Ms. Rocliey's accountant recalled facts suggesting that 

shc chn~.acterized the trmsfer in a manner consistent wit11 a loan. See Fxhib~t 11. 

To bc sure, i t  appears that Ms. Rockey now takes a i11Rcrcnt vicw. On thc cilcnlng of 

Scpternber 5, 7003-hours after Ms. Rockey testified in the grand . juw-her . attorney called iMr. 

:\nderson's prior counsel and voluntarily disclosed the substance nf her testimony. That 

disclosure included the surprising revelation that Ms. Rockey did not believe she was obliged to 

I - In support of its Detention k lo~~on.  the gaxernment 113s subnlltted 3 loose-lrLif'btnder c~,r1ta1ning wh.tt 
appear io bc SJ tabbed exhibits. Many of thc exhibits are n~ult~pnrz: thus, f ~ ~ r  cxaa~plr.  GS7O consists of tnn letters 
tu Ms Rockey and one Amended Laan Rgrccmenf bcttveen Ms Rockel and hlr -\ndc:\cln 'I hc Detent~on Xlatt,m 
does not refer to a stnglc exhtbit, mbtcad. the government apparently expect> both the Caurt blr Atldcrson to 
cast about 1p1ng to tmnaginr the stgn~ficancit of docunirna Ih:lt are in 110 way debcrtbcd by the gf>\enu~~tmt's nlrstrarl 
fl~rou-ing a11 undifferentiated mass oSdocummr.i at the Court and sounsel 11; h,lrdl> an appjoprlate way tc proceed 
,tr~d is highly prq~tdic:al io Pvfr Anderson For this icason, rhc tontcnts of thc gct~,zrn~ncnl'\ b~ncier .jl~ould no t  bc 
consicleled by the Court 



repay the S150,000.'K As taken aback as Mr. Anderson was by the repudiation of tllc S 150,000 

Gold & Appel loan. nothing he did or said nnlounts to obstmcrion. witness tampering or in any 

way warrmts 111s irnprisonmcnt pending trial. 

In alleging that Mr. Allderson sought to have her "tcstify in a maimcr inconsistent with 

[her] tnrthful recollection." the governnlent lfnplies thar i t  knon s what the truth is But i t  was 

not a pa-ty to the OK-ig-lnal loan tr'maction. And in implying that Ms. Rockey's grand jury 

testimony rcchasactenz~ng the Gold st Appel loan is the tmrh. tlic govcrrment casts a b1111d eye 

to significant evidet~ce to tilu contrary--eviclence. including adrnist;ions and statements of hcr 

acco~mtmt-that prompted Judge Hogan to cot~cludc that Gold & Appsl, through Mr. Anderson, 

had a 'Ylegitlmclte basis" to bring a collection action against hts. Rockey based on thc loan. 

Exhibit 15 at 50; see also id. at 59 (.''I'm going to find tliat Mr. :4nderson scetns to the (hurt  

superficially 11;1d a l e~ i t~mafe  basis to bring this la~vsuit"). A l t h o ~ ~ g h  t!ie governmelit hacf urged ~t 

tu lind that Mr. ,4ndessotl had cngagect in ~vitness. rampcnng under I ti U.S.C. 5 15 I-?, the Court 

also expl~citly dcclirlecl tcr nukc any findings under that stature. id ar 5 1, 54. 

>lore importantly still. Mr. Anderson's corlciuct with Ms. Rockeq--fully documented in 

the govenmcnt's exhibit b~nder-is wholly proper aild a far crq fi-tm the conduct wlxicii givcs 

nse to an inference of obstruction under 18 U.S.C. 9 3 147(1)(7)(B). 'The cases that base 

detention on $ 3 142(f)(2)(B) all involve witness inttrnldarton anri otsstnictlon in  the form of acts 

or threats of physical t iolence. Thus, the Second C-lrcuit recognized in I nztcd Stntcs I .  Dillarrf, 

214 F.3d 85.96 n.Z (3d Cir-. 2000). tliat "in addition to 'cnrne of violence' suhsecticz~~ 3132(1) 

indicates a second basis of detention based on dalzgcrousncss, but it npplios in narrott 

I I t  uas ti115 r z t t l ~ t i on  tliat cau.;rlt I l r  4nderson to comldcr the 1\>an 51. L:~cii. puriuarit to the A!nc~~di.ci 
!-\).in !'\grcemeni, \\itas due in 11006-rcpudtavll \ftcr s m c  ailsrnpts 'it collcztlng tt11: debt. Xlr +brierion brought rr 
~ o l l e ~ t t u n  ectlen In FalrfdJx C'ou~l!y. Vlrylnla u h ~ c h  'If., l i x k r b  renloxrd r u  Lir~rlitii Stare$ I ) I > ~ S I L I  C;c)ur1 for UIZ 
I .I\lr.nl I)l\trlct of Vug~li la  



circunstrutces-whcre the defendant thrcslterlcrl the safcty of a witness or juror," Simil;irly, n 

findiilg of clear and convincing evidence that thcrt: was a " s e ~ ~ o u s  risk" that defendant tvould 

obsttuct justice was suppol-tcd by rc-,cord i n  Jones, 1999 L1.S. App. LEXlS 19916. LII that case, 

the defendanr had a prior conviction for threatening to C O I I I I ~ I ~ ~  murder anti had made threats of 

violence to discouragc I~ i s  fornler co-defendants from coupcrattny with law cnforcunient. See 

also C;~ziterl Siclies 1.. Piij~/i~?t. 7hQ F.3~1 487. 359-90 (7d Cir. 19x5) (attempt to kill witness): 

Unitcrl S l u t ~ s  ) .  LPOIZ. 766 F.?J 77, 81 (36 Cis. 1'385) (threats ofvlolencr: to prospzctite 

witnesses); I / ' lz i trd Siotc-c I: Ll ',.lmt.lio, 1 9 V S  L1.S. Dist. T.EXIS 15070 at * ': ((E.D.Pa. Ic)clS) 

(specific death threats against cooperating witness). ") Conversely, thougl~ undeniably 

obstructive. attempting to influcncc a juror was deetzled a "far cry i'r-om the venality, corruption, 

and violence" that wanants detention under 4 .3 133if1(21(13) In C:/iiccd 5'ttrrt.s 1.. Sin~on. 768 F. 

Supp 495. 4t3Y (D.V.I. l(390). 

The govcmmml does not (and cannot) a11cgi: t l ~ i t  ,Mr. :\ndcrsun tnrealenecl anyone with 

i~iolencc in older to alter his or l~er  testimony. 'I'o the contrary, nf'tcr \vatling through the 

govcrn~ncnt? exhibit bir~der, ttzc only  evitierlce we find directeti at n witness's tzstimony comes 

i n  the fo~m of letters Mr. Anderson sent. to Ms. Rockey, Suc tiX70, 7 I ru Motion. In a July 10, 

2003 lertor, Mr. Anderson wrote to Ms. Kockey: "I am not allowed to advlsc you in relat~on to 

any factual matters in this matter. 1 would like to advise you however that qau sliould Grid a 

lawyer and take his or her advice." CX70. This hardly amounts to intimidation or obstruction. 

Siillilarly, in all August 8.3003 letter, Mr. Anderson agaiil advised: "You should bc rcprcsentud 

hy iegal counsel at any appcarltnce in front of the grand jury or i n  .iny pn\ 'xe meeting 141th 

1'3 See also Unitixf S~iitt7.s v. Rrrrrturl~r-, 1395 U.S. l>isr. LEMIS 6897 (W.1). ?diIicl~. 1095 r: Litit~vi S'rcrii..~ v, 
J~tc~krilri, 1993 U.S, Dist. Lf-1x1s 14341 at *5-6 (D. Kan. 19931: L'niieciSl~~ri~s v ,  S't,?fiurv. 19c13 U.S. DLSL. I-EXIS 
I3564 E.U. Pa. 1993); Ui:i$~ci Sfate.? v. Mc~j~e i l ,  807 F, Supp 357. 338 (S.D.K.Y. 199'31); i.%iri~ri S;arcls v. E.srrir7 
;tIcleittlez, 500 F. Supp. 87: 84 (D.P.K. 19%). Bul c:i. L:t~itrri Srarc~.s \.. Fo~lt~~ini.. 2 10 F.36 115, 1 31 (33 Cir. 70UO) 
t revoking conditions of release for violation of prohibition against witncss tii~~~pesirtg; no rilstlat of vioIc~?ce). 



anyone involving this matter." Id. Even after learning that hls. Roekey repudiated the loan, Mr. 

Anderson's statements. thougl~ firm. asked for nntl~ing other than the truth from Ms. Rockey. 

Thus, he wrote: 'Telling the truth and staiding up to intimidation would cost you notl~ing" and 

"Rescinding these lies would be the only honorable thing to do," "Please clo the right thing." 

(3x71. And on November 14.2005, Mr. Anderson cont~nued to do no more tiIan ask Ms. 

Rockey to tell the truth: 'This is 311 appeal to you ta do what 1s right. 1 am rtncc again asking 

you to tell the truth." Id. 

Certainly none of these statements constitutes the sort o S  conduct uhich merits pretrial 

detention under ff 3 142(0(2)(8). To tlle contrary, asking Ms. tiockey to tell the truth about d ~ e  

loan is legdlly-protected conduct. Thus, in rt prosecution tix witncss tampering it 1s an 

affirmative defense "tl~ot the conduct consistcd solcly of lawfill conduct and that the defendant's 

solc ~ntent~on was ttr alcourase, induce, or cause the cltllcr pcrson to testify truthfully." Set: 1 S 

0.S.C. $ 15 12(e)." Indeed. in an instance of remarkable psesclence, the Senate Judiciary 

Committee noted that tlic p1-0tcction ot'fered by this cleknsc could applj* lo thu \,cry cullduct fkr 

whch  Mr. Arldcrson is now attackccl by [he governlent: namelj, that the tlet'cnsa could apply 

"to the situation where a pcrson thr-eaten[$] to irlstitute legal action to recclver a debt unless 

another person testifies tmthti~lly." Report of the Senatc 1udrcioi-y Corn~n~ltee tt) Accompany 

S. 1630, Criminal Code refonn Act of  198 1. at 354-55. 

The government cites (at 15) a number of cases upholdlrlg c o n ~ i c t i ~ n s  for obstruction of 

justicc under 18 U.S.C. 3 1503 in support of its ilssc~tion that "failing to product. secrtrds . . ., 

:?I Judge Hogan gm11ted n prntzctivc ~ 3 r d ~ ~ .  stay~nq thc Virginld c o l l e c t ~ o ~ ~  litigat~or~ b a d  on '1 typical 
b;tianc~ng-of-htlrms tnjuacuon analysts, concludlrlg ~lxitt 1112 governnlcnt'~ triterear In prcwntmg the t l r  &~dsrsan 
from usrnz the c~vll  litigation to broaden h ~ s  crllnlnal d i sco~ery  nglrr\ was greater t11nrl bIr Anclrrwn's lntcrcsi in 

3enng to i t  that Gold & Appel reco~ered ~ t s  $150.000 sooner ratlicr rhan later Ccz L-\5lbl: :5 ar M-b.5 rile Courr 
dtd 1101 fir14 thdt hIr ;'lndeison's co~iduct in bnnglng tile colieztion actlon arnouriteJ to vY7ilnesb rampertrig Indeed. 
?\en the go\ ernnlrnt erjentually cal~lc to   ha: cortclua~un ".Pcnd I 'm riot -.llttng llcr snylrig that RIr \ndcison ha\ 
engaged 111 the ~:rlrns~irrl act of wltnesc tnrnpering " id. at ?Q 



encouraging othurs tu make lirnitcd productions, and coaching witnesses as to what they should 

say bciort: the grand jury are cxtlmpies of unl:~wful conduct rclcvant to an assessment ol'a 

dettndant's flight risk."" Apart fi.om the caveat noteit below. we are unsure what to nnakc of 

this point, We do nor dispute the uncontroicrsial pmpos~tion that an obstl-uction conviction can 

11e in ttlc absence of threats of physical vrolencc. But that hardly tneans lhosc same obshuction 

cascs wal-rant pretrial dcterztion under 3 -3 142(f)(2)(13). If t h ~ s  is the got esrrme~zt's  nipl licit pomt, 

it would be morc forcefully made if its cascs (Klzattzmi, CLcm. ~Cfforri-\otr, Kenizy, or lili~ggket'o) 

hall inval~cd prclsial detention. But thcy did not. Indeed. In ~ i h a i  ~ 1 1 5  CIc~~giled to be ;I 

comprehetlsive cnlnputcr scarch for cases irnpos~ny deleilt~ou  uncle^- $ ? 142 (1")(2)(B), we cc~uld 

not &ld a single case in which pretrial dete~ltion was orciered on ohstructictn grounds where the 

corlduct d id  not irnplicatc tflrcals of physical violence. See supra pp. 19-20 & n. 19. 111 short, if 

the governlne~~t's \pic\$ were to be atloptcd, the17 pr-ctnal rfeter~tion i ~ o i i l d  bc tile no1111 In all c:zscs 

allcgtng v~olations o t' 1 X U.S C'. 9 1503 - a state ofafli i~~(is our r.esearc11 ha:, il~.;prct\ ed. 

2. ,+llIcged Failurc to Canlply t i  it11 Coilst Ortlers 

Thc govcntment additionally bases its argument for pretrial detention on a claim that Mr. 

Ancierson obstt-ucted its investigation by defying court orclcrs. Thus, ~t assem that Mr. Anderson 

"reiiised" to cumply wit11 tin order issued by Judgc Rates iiz l~tigtltion httmccn Nor'l'ei Kebvorks. 

Inc, arid Gold S; ..\ppeI to  "disclose the identitles of Ci&.i\'s o~vncrr." Absent from the 

povel-iment's notebook of t~hibiis,  however, 1s an} evidence that lutfye Bates issued such Jn 

3 ,  1 \$:e know of  no authority lilr rhe propusirtoll, 11or llas rhr govenzmen[ cited any. rflat -'soacIljng uitr>c.:isel; rts 
to what rhcy shouid say baforc tlie gmnil jur)." con.ititutcs u~l la iv iu l  corlduct. Iildzcd, illi. prosecutcrs in ihis case 
shvuld be careful to obtain approval from Jilsrlcc Llepartrnent of'ticial5 betc3t.t. nlaking such .;\beeping ccllnmcnts as i r  
i.5 heyond ciispute that govenltnellt laayers and invcstigstc.trs roiltinely cmch a.iincssi.s i ~ ~ i c i . n ~ i l l l ;  tlleir iestinlony 
Dcforc graud and petit jur!as. As both logic a i ~ d  ou: ciration to IS U.S.C', 3 15 l2(r) make clear, talking ro witnesses 
about what they will say or what they I~avc said is not ur~la~k'f~il .  If it  werc. prosecuwr., would be urlilble : ( I  do thrii. 
jobs. What is un.law%C --and obstructive-is it~-ocuring lics or sl~ppressing trirth. 



order or that hflr. clnderson "refused" to comply with that order. This curious oniisslun silould 

rightly cause the Court to reject out-of-hand thc govcrnmcnt's unsupported assei-tion. 

A deeper look at the facts expliiins why the government has prcjduced no evidence of Mr. 

Anderson's alleged contempt: there is nane. Contrary to the goverrunent's assertion that Mr. 

Ailderson rehscd to disclose the identity of Gold & Appcl's owner. he did, in hct, tcstify at 

deposition that Cold 8i. Appel was owned by Iccbcrg. See Exhibit G at 29 (Q: "Who appointed 

him rz Jirector'?" A: "The psreitt company of Gold and dppcl," Q: "lecbcrg?" A: "Ycs."). 

hlvruover, the fact that icebers owned Cioltl& Appel was publicly ciisciosed in SEC and other 

regulatory filings. See, c..g., Exhibit 7 at 3 (13G lilillg of Tclco (Februnrt 14, 1997)); Exhibit X 

at 3 (l3D filing of Gald & Xppcl (January 27. 1998)); Exhiblt c) at 3 f l ?D  fiimg ol'Guld & 

Appel (August 14, 1999)). 

Finally, to Lht: extent that the govclllll>ent intcrtded to suggest that Mr. t411cicrsat1 refuseti 

to ~dentify thc otvncr of Iceberg (as oppnscd to Gold S: Appcl), rl l~as that wnxzg as wcll. As the 

government knoiifs, Iceberg was owned at the tiir~es relevant to this case by the Smaller World 

Trttst. The governrnwt also knows that, nlthougli the trust provides that neither Mr. Anderson 

nor his fC2mily may be bcncfici;uics, the actual beneficiaries asc yet-to-be-deterini~~cd donccs 

which supperr e11e charitable and educational purposes listed in the tn~st. Thus, Mr. ,4nderson 

correctly testified in the Yortel case: "Do 1 know w11o all the ultimate beneficial owners arc? KO, 

1 do not know the ultimate beneficial owners." See Exhibit 6 at 72. Once again, the government 

has distorted the facts to serve its purpose of poisor~it~g the atmosphere surrounding thls Court's 

detention decision. 

Thus, as noted above, the government is sirrlply wrollg bvhen i t  asserts that Mr. ,"Lnderson 

rehsed to disclose in.t'or~nation after being ordered to do so by Juclgc Bates. Llr. ixnderson 



declined to a ~ s w c r  certain questions at deposition on advice of co~msel, and the ~xlatter was never 

taken up with Judge Bates. If Mr. Anderson had disobeyed an order by Judge Bates, he would 

certainly have been sanctioned, and the government would htive mentioned that ciebil in its 

account. Similarly, the government alleges (at 18) that Mr. Artdcrson rel'ust.d to comply with 

prod~~ctiorr obligations. but: his reh-usal was the result of a good-faith litigatioil position md when 

judicialiy ordered to produce the documents, Mr. Andel-soti did so. 

The goverm-nznt further implies that Mr. ,Anderscrn arxl his  la^ yers at Swirller Bcrlin 

flouted the Court's authority and obstructecl the yuvernmcnt'l; investigation by fitilitzg to produce 

documents belonging to Ciold & Appel n11rl Iceberg i n  response to a subpoena directed at him. 

Thc govenzmetlt argues thtit "the law requ~reci him to produce rccorcls locatscl abroad ovcr which 

hc maintailled custody'3ut he did not do so. According to the goternmenl, Mr. ;'inderson 

ii~steati produced otdy those docunzcnts that he posvessecl in his j~crsonrtl cnpucity. Cantsmy to 

3 1 

the government" sassert~on,-" however, the law does not ordinarily require a custodi,m to produce 

records belonging to a foreign entity in the absence of a deterrninatiorl that the :issert~on af 

persot~al jurisdiction over the fore~grl entity is consistent with clue pr'ocess. See In I-e Seuler,' 

Case (Iran Confro). 832 F.Zd 1268, 1272-74 (D.C. Cir. lr)87), N ~ Y ~ F L ~ Z P ~ ~  OW utlz~.t*grolnzd.~ by 

Urusu~ell t. Ihited Stares. 487 IJ.5. 99 ( 1085). 

Following Mr. Anderson's production, the government neither attempted to esttzhlish 

personal jurisdiction over the foreign cntitics whose dc~cuments were made the subject of its 

subpoenas nor contested in any other way the liinifations bIr. :Lnderson and his prlvr counscl 

imposed on their protiuction. Indeed, in later proceedings, the governmcrlr conceded tllar "no 

further actions were taken to enforce [the March 20021 subpocnas." C;ol.r~rnn?~~trr :\. i lhtiolz and 

S ~ n c e  the go>em~ent 's subpocnas followed on the heels ef bcarcll uarrants e t e~u tad  d t  his home and 
office, i t  I \  plaln that the suhpocnas were d i l l i ~ i l  at the product1011 of L ! ~ I C U ~ I I Z I ~ ~ ~  11elrI abroad 



~Clcmorn~zdunt ?f Lcrw fbr nrt O)-der Directing FYulto. C. . ~ I E C I C ~ S O I Z  to CO~P~(Z!I. tt'itlz Grl~izd Jtlty1 

Subpoenas, hilisc. No. 04-398 at 2 (13.11.C. August 12,2004) (under scal). 

M e n  the govermnent resurrected its document requests in the summer oS2Cf03. current 

counsel reiterated jurisdictional objections to subpoenas seekit~g documents belonging to Gold 8r. 

Appel, Iccberg and other foreign entities, clting Irr  Re Senlpd Cbsc ( ' cc l r  Conliw). 832 F.2d 1268. 

1277-73: (D.C. Cir. 1957). The governnlent disagreed with counsel's vicw and filcd a motion tc? 

compel. A hcaring ~ t s  heid before Chicf Judgc Hogan on the issuc whcthcr the entities' contacts 

with tile United Statcs were sufficient to justify the exerc~se of personrtl jur~sdic~iotl cjvcr thcrn 

and. by extc~rsion, over their docurncnrs, After the hearing, and tlw subsequenl filing of' an P.Y 

purte affidavit by t t ~c  case agent, the Court found that the hrelgn entitics were subjcci to 

personal jurisdiction and ordered that thc subpoenas be enfbrced. 'Thc Court did not sanction Mr. 

Anderson or suggest in any way that interposu~g junsdict~ounl ot~jcctions on behalf of the foreign 

cntities was undeltaken in  h , ~ l  hirk. Indeed. behre the C'i~urt'h No~ctnbct 2, 2004 ruling, 

counscl had requested frum various foreign sources that responsik e dncumcnts bc collected. 

Scc, e.y., Exhibit 10 (Letter to lLIorgan & Morgan). 

The govem~ent  also weakly asserts (at 1 S) that Mr. Anderson misled Chief Judge Hogan 

concellling Iris whereabouts clurins proceedings related to tfle grand juv  investrgrttlon. 

Specifically, thc governnlent suggests that Mr. Andcrson informed the court that he was in 

London when he was actually in the British Virgin islatirfs "frrrthcr attcrnptlng to obstruct the 

grand jury investigation." It is undisputed that Mr. lZrtderson was out of the courrtry at tflc 

relevant time. Given the circumsti~nces -- the need to po.;tjronc by orlz week 11s. Anderson's 

s~tting for handwriting exemplnrs - i t  is harci to imagine that whcttisr he was ill Eurupc or the 

Carribem wo~ild have irialtcred one wit to Judgc Hogan. l ' hu~ .  any ulaln:s that Jucfgt' I-Iogm was 



misled is trunscmse. in any case, the govcrilmcnt docs nut state that Mr. Anderson's trip actually 

included a visit London, or that the London Ieg actually coincided with thc scheduled grand jury 

appcarwce. Once again, the government's silence is telling, 

In SUII'I, the government simply ca~u~ot  sllow by clear arld corrvi~lcing cvidcrzce that Mr. 

Anderson will obstruct justice as contemplated by $ 3 142(fl(7)(B) or, aItcn~ati\rely. that no 

candition or combination of conditions could reasonably protcct against any risk of such 

B. The Government Cannot Show that Mr. iindcrsan IVill Violate Conditions 
of Release. 

Separate and apm from its unsr~ppnrted contention that Mr. hndcrson has md will 

obstruct justtce ullless he is jailed, the govzm~nertt also contends that there is a serious risk that 

Mr. Anderson will violate the conditions of his release release were such contlitiuns imj>uscd. 

:Is we ,low show, Illis is utter nonsense; inciecd, thc case that the govetnrnel% has rlzade the 

centerpiece of its argument for Mr. Anclersorr's detention on this basis actually sujlports his 

release. 

The govcnlIllcnt cites (at 14-1 5 )  Lirirctl Sfrrrrs 1.. I-hrrlc, 59 F. Supp. 3c! I7 (D.C. C'ir 

1999), for thc proposition that pretrial detention is ~vawarnted wl~ore the government can 

der.rnanstrilte a likelihuod that the defendant will fail to comply \vitll the condttinns of his rclcasc, 

"including the condition not to commit additional crimes, such ns ohstructron of  justice and 

wtness tampering." But f l~t t t l t  says no such thing. For one thing, Btrrtlc has nothing ~vhatevur 

to do w i t h  otxtruct~on ofjust~ce. Instead, Birrtlt in\olx;ed dcrentiu~l of an alleged felon in 

possessinn of a scml-automatic pistol lv11o was 01.1 probation for four offenses nt t'r.1~ time ofhls 

3 1 I'hr gocernment docs not eupla~n 11o\v Zlr Xnderqon could ~ntcrferc 111 d hwruncnl t a  case based on 
~oluminuus doeumen~ary ev~dellce that i s  already In the go~crnmcni's pos,c$vnn. Jlerz again. the guvcsntlieot i'alls 
ao carry ~ t s  burden of showing that pretrial detcntton IS rec1ulri.d 111 tins case 



mest, rncluding two cotivictions for huil-ju~tzpi~zg-a crucial aid outcome-determinative hc t  

which tl1e goven'1mcnt studiously i8n:nores. In fact, the gove~m~en t  ~gnores virtually everything 

significant about Bccttle. 

The defendant in Baffle was detained ~,vithout bond pending trial for two reasons-milher 

of'which have anything to do with obstnrction or witness tanlpznng. First, 3s biagistratc 

Faccioin founcl, Wattle was arrested on.five d[[fererif occasir,tz.s while on release or court 

supervision. Id. at 19. This poor record of compliance with conditio~ls of release made i t  

il-npossible for the court to coilclude that he would be rnorc faithful to a new set of cond~tions it  

xvould impose on a .sixth occasio~r. 

Second, his two convrctlons for bail-ju~nping made Battle a serious risk of tlight. Indeed, 

Judge Facciola sensibly recognized that "therc can be no better evidence beanng 011 tvhethcr the 

dekndant will appear when rcquircd than whether he has appcared when requ~rcd in tlic past. , ." 

Thus, ~n dceming Battle a paor flight risk, the c;ourt urclzred him delsined precnal because "[njot 

o n l y  was 111: convicteci ofcrirnes cornmirtcd while he was all condirion;tl rclcase for old ones, 

[but also becausc] he ha[d] already been convicte~i of two violations of the Bail RefirnlX4ct for 

failing to appear whcn required." Id. 'The court noted that '"[wlt~ile either ctf those facts might 

not in s given case lead to his detention, their cornbination makes it impossible to coi~clude that 

this defendant would be rnore faithful to tlie conditions that 1 set than he was to the conditions 

other judges sct." Id. 

As Burrit. focuses on the defendant's past conduct 3% the best preclictcjr of his future 

conduct, ~t supports the conclusion that Mr, Anderson should be released pending his trial in this 

case. C3bviuusly, neither of the two prlrnary iactors that fa~orcd detention in Rattle are present 

hcrc, let alone rn cornb~nation as they were there. ivlr. Andcrson is not slleged to have 



committed the tax e,tYer~es wlGle he was on releaqe in another case, let alone to have committed 

offenses on Jive se'jlarate periods oScou~-t release or supervision. 'I'hus, the disrespect for judicial 

authority which the govelllrnellt infcned fi-oin Nnrtle has no relevance to Mr. Anderson's 

conduct.24 

Not only does Mr. Anderson lack a ci-itninal history that co11110tr3s B disrespect fix judicial 

authority or that augurs poor ly  for- compl~ance with conditions of rclcasc. but nejthcr docs he 

have a history of failures to appear h r  cou1-t. To the contrary, having bccn, for some threc years. 

under the omnipresent threat of an indictrneilt prosecutors made clear would cvcntuall y come--- 

and having gone as far as submitting to an anticipatory Pretrial Services Agcncy intervieiv-Mr. 

Anderson showed due respect for thc criniinal justice system. Indeed. we bclievc that hc has 

returned holnc fronz trips abroad Inore than thirty times since he lemmed ot'ihe investigation 

against him i r ~  March 2003. 

Siircc then. se~sral  hearings have been held before Chief Judge Hogdn tlmt have rcqiured 

Mr. Anderson's appearance, Evcn witl~out signed notice to appear (as hc was not yet a subject of 

tlze critni~~ai justice systctn), Mr. Anderson r~ppenred every single lime ns rec~ujred. The same is 

true of the proceedings in District of Coluinbia Superior Court. I-lie iiever once testified positive 

for drugs, nor failed to appear fbr a schcdufcd drug tcst. No derogatory reports 0x1 his 

complimcc wtth conciit~ons have ever been filed. During the time between Mr. Anderson's plea 

and his sentencing and. again dunlig the time of his probation, hc has been pemnitted to travel 

24 U'hlle a case the gobernmrnt relegates to a footnote - l i u i t ~ ~ I  S/ufL\ I,~tFo;i,nrazui~. :!Ill F 3d 123 (3d Cir. 
2000)--does deal wth  obstrucrinti atxi uitness trrmperlng 01'4 nt~n-vrolcti: hur t ,  r t  rs 1113ppo~rtc fbr !cry dri'frrcrit 
rmsolls In t~tF~~i~trrrrre. defendant was released on bond, subqect, among other things. tu rile c~mdition that she 
cor~ract no potential witnesses. That blanket prolubition was reitelnied whcn ~ h c  court refused t~n ~nakc at1 i-ucept~on 
:i)r a panrcular wlnrss  When rt was discovered tlliir the defendant repedictfly 1 lolatcd r f i t  or-tlcr hy ha1 rrlg rnult~ple 
zontacrs with the prohibited ~vitnesa, ashng the wttnrss to lie, shredding Cuou~l~ents, attzrnput~g lo contact other 
w~rnesses In v~olation uf the court's order. int~rn~ctariilg another v itne>\ rn .i ~oldtlon o i  thc coiu-t's order. and lymg to 
the court. t l~e court ievoked ball and held the ilefettdant mtl~out borld 



beyotrd the borders of the United States and has always returned, I t  is, therefore, plain that Mr. 

Anderson has shown due respect tbr the just~cc system and given every indication that hhc would 

not pose a scnous risk of failing to honor his conditiot~s of' release. 

The government desperately attempts to rehte that inexorable fact by several paths, all of 

which--as tte now show-fail. First, the govertiment cites a single. recent m~sdemeanor case- 

stetilrning fro111 the execution of search warrants in this case-as evidence that "Mr. Anderson 

lacks respect f ~ ~ r  the laws of the Unrted Srates and federal judgcs who ountrul crirnlnal and civil 

proceedings." Unless e\:cry misdenleanvr ozlfense I S  to havc that ct'feet, the go\/ermx~ent's 

assertion cannot be triken seriously. l 'he government's remarkable (and demonstrably false) 

clairn at oral argur~ietit that bir. Ander-son possessed a 131-ge quantity of narcotics is belied by the 

treatment of tlie offenses utrdcrlying his misdemeanor case by the Iegislature, thc LJnited Statcs 

Attorney's Office. the United Slates Sentencing Commission ancl the scntcacingjudge-and hy a 

revlew of the police paperwork. The ot'fcnscs-the first cornmlt~ed by E\/lt-. Andersntl-are 

misdemeanors. Elad tlx r~muunts been significant. they would Iiave been ehasged as felonies 

consistent with the United Statcs :?ittorney's Oftice paperitlg guidelines, Lioreaver, Judge 

Ealperin's sentence- I 4 days of'liulrlc detention between 8:00 p.m. and 8:OO a.m.--plus o12c ye;zr 

of unsupervised probation puts the relative welght ot ttlc ol'fenses in perspective. Without 

excusing the oEenses, the relritrve insigniticance of the quarltitics is powerfully demotlstratml by 

the drug equivalency, and tables of the 1J.S. Sentencing Guidelines ktanual." 

Certainly making one mistake at this stage in his life docs not create a prcsu~nptlon or 

cc~mpt.1 the conclusto~i that Mr. Anderson is s risk to violate his conctit~vns of rclease. If he does 

-.< 
1 he two portions oC3.J-methylmcdioxymethamphetru~~~ne hydrochloridt. are slgnrfica~rtl) less than a 

z~ngic d o ~  See 9 'Dl 1 and GXIIS The I) 030g of cocrilne ts equ~valrnt to 3g ot'maly uana IrJ Ihr: 7h.7g of 
mari,luana 1s rqutvalen~ 10 1e.i~ than l oz Id . bd  ths I U.lg of ps~locin on rnu~l~rounls 1s errher equivalent to 10. ig  
ot merquana if cfic muslvuums arc dry or 1. lg o f  r1lanjuaia ~f rhz muslwoums wz \\el, and Ulus c l th r~  s ~ g u ~ f i ; ' i n ~ l ~  
Ic% than a s~ngle cloes or nu nlorc th:m two dosss depending 011 tile cnnle lactori, Id 



violate the conditions like the defendant in Ll;aF{~atuinc, the gvverment will be able to seek a 

revocation of release under I8 L.S.C. $ 3  148(b). Until then, he should be presumed capable of 

following rules which, but For one ininar misstep, he has managed to honor for half a century. 

Tile governmcnt also appears to contend that Mr. Anderson should be detained because 

he '.exhibits a strong animosity toward latvfui authority of thc Court and an inclination to 

obstruct justice." According to the governmcnt, "Mr. Anderson despises the Federal 

govcmmcnt," "I'hus, the govenmlent ;Iryues. "it is appropriate tcs concludo that hc will not follow 

any reasonable conditions of release." In support of this cc~nelusion. the gotemnicnt-cvl~ich has 

repeatedly rifled though Mr. Anilerson's trash and seized hundreds of thousimds ofdocuxnents 

and computer recorcls pttrsuant to search warrants-can do no better than muster a single letter 

written to a student featured in a Washington f'ost article. Nick Becker, a graduating senior at a 

Calvert County. Maryland, high school ~valkzd out of his gaduation in protest over the 

rcrplaco~~~ent of ''3 moment of retlectiun" with the 1-osd's Praq.es. CsiTIlcn he trier1 lo get back i ~ ~ r o  

the school to retrieve Ilis diplorua. hc was almost arrustcd by county policc. It was to this yo~tng 

man that Mr. Anderson wrote. 

Curiously, the govenment gives the Court none of this context. Ir~stead. it cites m 

excerpt u f  Mr. +Anderson's letter to Mr. Bccker that is cnttcal of the govemmcnt: that implicitly 

criticizes the role of religiun In our sociciy; and that lnlnents the "failure to respect the rights of 

ethers to pursue their lives peacehlly." The letter pats the young man ctn the back for standing 

up for what he believed in and tells him to "[tlakt: satisFdction in having annoyed so many small 

minded idiots with a single act!!!" The very rnclusion in ;he governtnent's Dete~ltian Motion of 

an nut-of-context excerpt of this letter-wllich constitutes quu~tesscntial political dissent-IS 



highly disturbing. Docs the govcrnrnent mean to imply that Mr .  Anderson's nonsiolcnt po1itic:il 

views should be a factor in  his detention'? 

In any case, any animosity-such as i r  is-cvidcnced in Mr. Ancierson's letter is a far cry 

from the conduct of defendants in other cases with which the govcrnmenr apparently seeks to 

tarnish Ms. Anderson. Indccd. the govern~nenl curiously cites (at 1 5 -  16) a numhcr of who11 y 

inapposite cases illvolvirls extrcnlists --c7fien invcslved in militia-like organi;.ations--who not 

only categorically reject the jurisdiction of thc U.S. courts hut also have shown a willingness to 

resist by pllysical force the exercise of that jurisdiction. Sec C!i~irtd .';rates 11. If/lrwon, 753  

F.Supp.2d 1. 2 (D.D.C. 3003) (describing defendant as a "onc-rnw weapon of mass destruction" 

who threatened to blow up a tractor fill of organic phosphate on thc National Mall, held policc at 

bay for 48 hours, blocked traffic into and out fi-uln n significant portion of'tl~c: natronal capital, 

ant1 "erupted intu a angry tirade against the goverrtxilc~lt and its pollc); tvwarcl tobacco lkrmers" 

at hzs detention hearing: holdlng defendant tvittlcsur bond, i r ~  abser~cc ut'dctc1ise objecti011, where 

cow? found his "crusade against tlle go\ eriulierlt ctvcnvhelmerl his judgment and scltlcontrol"): 

IArited Stntes 1. L~yollto, 930 F.Supp. 58 1, 582. (bl.T>.Fln. 1906) (leaders of a local militia who 

had physically thscatened "witncsses. grand and petit jmrors, judgcs, court personnel, prosectrtors, 

investigators. and othcrs impletllenring the laxvfi~l functiorls of government" ri11lci who admitted 

being incapable of submitting to a judicial system they regarded as "eountedeit (2nd malignant'' 

held tvithout bond srnce court could not conclude that defendants would be capable of adhering 

to appropriate conditiurzs of release); litlitec2' States 1,. k'arztrhcfc, 95 1 F.Supp. C22 1 ,  922-23. 927- 

23 (D.I-lawai'i 1995) (ordering pretrial cietair~trlcizt o f a  defendant who wtls accused of tax iirtud 

and intimidatir~g a court officer ancl who styled h~lnself the "hcad o f  state'' of a local militia. 

expressly rejected I'.S. jurisdiction over l~im, atxi had been convicted of assault, crirlllnal 



contempt. resisling arrest, and tonoristic tlweatening); I ! m f ~ d   state^ 1'. Il)odge, 836 F.Supp. 18 1. 

184-85 (D.Conn. 1'394) (noting that the defendant, who allegecily possessed a silencer ancl a pipe 

bomb, was associated with the KLI Klux Klm, had bccn convicted of assault. interfering. and 

breach of pcacc, and violated his probation on several occasions: ordering g~.etrinl detainrtlent. 

because defendant evinced sucll contempt forjudicjnii authority as to nlnke it  impossible for court 

to believe he could abide by conditions of' release). 

'The defendnnts hcld without bond in these cases have absolutely nothing 111 cornlnon wit11 

Mr. Anderson. l J t~ l ike  the defendants above, he is ncrt assoc~ated with groups kriown lo engage 

in terroristic :icts or 3 c b  of vi~lcncc, nor has he 111dlvidua1l> ever cngageci in acts of violence. 

A~ld while many of thc defcnciants listed abnvc havc timmc>nstr:ztcd themselves lo be out of 

con trul, the government has acknowle<3ged-q111te the contrary--that Mr. Anrjcrson 1s very 

~nucti in control of 111s "iaculties, ;m espcriencerl and accc)mglisftcd businessman. Also unlike [he 

defendatlcs above who have ~~oiitincly tlemonstrarcd ciisobecilcnce of a r d  contcrnpt for judicial 

process (consequently casting gave  doubt 011 their ability to abide by condit~ons of rclcase 

lnlposed by a11 autl~ority they refuse to acknowledge), Mr. Anderson has consistently shuwn due 

rcspect for the judicial system. Tn SO doing, he has glven this C'ourt no reason to believe that he 

cannot abide by reasorlable conditions of rclease. 

C .  Surnmar~ 

In this case, thc government completely ignores the truism t l ~ t  "[iln our society liberty is 

the norn~. and d e t e n t i ~ ~ ~  prior to trial or wit110ut trial is the c;u-efully limitcd cuccpnon." lirzifed 

Srcrres 1.. Srrlcrno. 4S 1 U.S, 739, 755 (1987). There is nothing carefill, limlted or circumspect 

about the government's request for pretrial detention in this case. To the contrary. the 

governnlent attempts to contort case law bq,ond recogn~tion in an attcnrpt to keep Mr. Anderson 



rn jail. where he will be face great difficulty in assisting in the preparation of his defe~ensc of what 

the government describes as the biggest tnu evasion case in history. If, as Judge Facciola 

'articulates it, the history of a defendant's conduct with respect to hono~ing conditions of release 

uld reappearing in court is "tlte nrost usefir! ittforntution nvailable" in helping to decide whether 

to defect from the presumptive norm of liberty implicit in the presutnplion of'innocence, the 

clecision on Mr. Andcwon's detention is straightfi>rward. By that eininently appropriate 

measure, Mr. Anderson is a prime c'mdidate for release pending trial. 

III. LESS RESTRXCTIC'E ComI'rIoNs JF~DULD "REASONABLY ASSURE THE 
APPEARAYCE OF THE PERSON AS REQUIRED AND THE SAFETY OF ANY 
OTHER PERSON AND THE COICIMUNITY." 

Eve11 assuming that the government could demonstrate [hat Mr. Anderson is a serious 

flight risk or puscs some danger to the conmlunity, the 3ovemrnent n~iist also clernonstrate (undcr 

the apprnpnate Burderz of proof) "that no condition or mrnbillatjrtm o f  conditions of release will 

reasonably assure lthc dcft.ntfant"ss] appearance at trial." Cilzir~d Srnrcs 3.. Si~rrpldns, 826 F.2d 94, 

94-95 (D.C. Cir. 1987). Here. thc golierninent has nor met that burden mid c;iuulo.r do so, indeed, 

the government presents no substantive discussion of this issue at all. Instead. i t  simply asserts 

{at 13) that "[pjretrial detention is the only way this Court call bc reasonably confident that Ivlr. 

Anderson tvill not flee" and (at 19 n. I 1 )  will not interfere with "the integrity ofthe trial process." 

Aside tisorn its factually inaccurate allegations that Mr. Anderson is incapable of following court 

orders, the governlent does not even purport to stlow why less restrictive conditions of release 

would not reasonably assure his appcarancc at trittl or prevent obstruct~vc bchav~or. 

As explained above. the governn~ent's nsotion attempts to raisc tn.0 central concerns 

related to Mr. Anderson's rele~~se. which (if accepted by the C'oiirt) ~ v o i i l ~ i  \\arrant the ilnposition 

of restnctlve conditions on Ms. Anderson's release. First, the go\ ernment argues (at 13 ) that Mr. 










































































