IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA
v, Criminal No. 05-66 (PLF) (AK)

WALTER ANDERSON,

Defendant.

L T s

WALTER ANDERSON’S OPPOSITION TO THE
GOVERNMENT’S MOTION FOR DETENTION

Walter Anderson, through undersigned counsel, respectfully submits this Opposition to
the Government’s Motion for Detention demonstrating that detention of Mr. Anderson under 18
U.S.C. § 3142(e) pending his trial is inappropriate because his past conduct shows that he is not a
flight risk and is not likely to engage in obstructive conduct. Moreover, any concerns about
flight or obstructive conduct could easily be addressed by imposing appropriate conditions and
restrictions on his release.

In its Motion, the government asks this Court to take the extreme measure of ordering the
pre-trial detention of a defendant with no record of serious or violent crime and a spotless history
of appearing in court when required to so. Specifically, the government argues (at 1) that Mr.
Anderson “poses an extreme flight risk and will attempt to obstruct justice if he is not detained
pending trial”

To overcome the traditional presumption in favor of release pending trial and to prevail
on a motion for pretrial detention under § 3142(e), the government must demonstrate, by a

preponderance of the evidence, that Mr. Anderson is likely to tlee if released and that no



combination of conditions would “reasonably assure” his appearance at trial. See Uniied States
v. Xulam, 84 F.3d 441, 442 (D.C. Cir. 1996). Alternatively, the Court may order pretrial
detention under § 3142(e) if the government demonstrates by clear and convincing evidence that
no conditions of release will “reasonably assure the safety of any persen and the community.”
18 U.S.C. § 3142(); see United States v. Alatishe, 768 F.2d 364, 370 (D.C. Cir. 1985).

The government’s Motion for Detention, however, is supported by nothing more than
thinly documented allegations held together by supposition and innuendo. Indeed, the
government goes to great lengths to present facts—which might charitably be described as
“atmospheric’—bearing little or no relation to the risk of flight or obstructive conduct if Mr.
Anderson is released. Tellingly, the government presents little discussion of the second prong of
the inquiry: whether less restrictive conditions would be sutficient to assure Mr. Anderson’s
appearance at trial and “the safety of any person and the community.” Rather than seeking “the
least restrictive” conditions of release (as required in § 3142(cy(1H(B)), the government flatly
asserts (at 13) that “[p]retrial detention is the only way this Court can be reasonably confident
that Mr. Anderson will not Hee” and (at 19 n.11) that “[d]etention of Mr. Anderson is required to
protect the integrity of the trial process.”

As we demonstrate below, however, Mr. Anderson does not pose a serious risk of flight.
Mr. Anderson has long been aware of the likelihood of an indictment and the substance of the
charges against him but has not fled the country. To the contrary, he has appeared in court on
numerous occasions when requested to do so and, despite traveling abroad more than thirty times
by the government’s own count since 2003, has always returned. Similarly. the government’s

ill-defined allegations (at 19 n.11) under the “dangerousness™ prong of § 3142(e) do not pass
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muster because the government cannot prove by clear and convineing evidence, as required by §
3142(f), that Mr. Anderson is likely to engage in obstructive behavior.

Even if there were a basis to conclude that Mr. Anderson poses some risk of flight or
obstructive conduct, this Court would have little ditficulty fashioning conditions that would
reasonably assure his appearance at trial and the safety of other persons and the community. For
example, Mr. Anderson could be subject to intensive electronic monitoring, restrictions on travel,
a waiver of extradition, restrictions on direct contact with witnesses who appeared before the
grand jury, and other appropriately restrictive conditions.

In sum, the government cannot carry its burden of proving that the detention of Mr.
Anderson pending trial is appropriate under § 2142, Accordingly. the government's Motion for
Detention should be denied.

ARGUMENT

Consistent with the traditional presumption of innocence, the Bail Reform Act of 1984
provides that a defendant should be released pending trial on personal recognizance or “subject
to the least restrictive further condition, or combination of conditions, that . . . will reasonably
assure the appearance of the person as required and the safety of any other person and the
community.” 18 U.S.C. 3142(c)(1}B). As a general rule, courts should refuse to release
defendants on bail “[o]nly in rare circumstances,” United States v. Motamedi, 767 F.2d 1403,
1405 (9th Cir. 1985) (Kennedy. J.) (citing, inter alia, Sellers v. United States. 89 S.Ct. 36, 38
(1968) (Black, J., in chambers)) and “only for the strongest of reasons.” id. al 1407 (citing
Truong Dinh Hung v, United States, 439 U.5. 1326, 1329 (1978) (Brennan, J., in chambers);

Harris v. United States, 404 U.S. 1232 (1971) (Douglas, 1., in chambers)), Any “[d]oubts
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regarding the propriety of release should be resolved in favor of the defendant.”” Id. (citing
Herzog v. United States. 75 S.Ct. 349, 351 (1955) ( Douglas, I., in chambers)).
Following these principles, 18 U.S.C. § 3142 authorizes the detention of a defendant
pending trial only if the government demonstrates:
1. By a preponderance of the evidence that there is a serious risk that the defendant
will flee upon release and “that no conditions or combination of conditions exist

which will ‘reasonably assure the appearance of the person,’™ United States v.
Xulam, 834 F.3d 441, 442 (D.C. Cir. 1996); or

[~

by clear and convincing evidence that the defendant poses a danger to another
person or to the community and no conditions of release will “reasonably assure
the safety of any person and the community,” United States v. Alatishe, 768 F.2d
364, 370(D.C. Cir. 1983).

In the present case, the government argues that Mr. Anderson should be detained without bail

pending trial under both the “risk of flight” and “dangerousness™ prongs of the statute. For the
. . {
reasons set out below, the government cannot carry its burden on either theory.”

L PRE-TRIAL DETENTION OF MR. ANDERSON UNDER 18 U.S.C. § 3142 I8
NOT APPROPRIATE BECAUSE THE GOVERNMENT CANNOT
DEMONSTRATE A SERIOUS RISK OF FLIGHT UPON HIS RELEASE.

The statute sets out four general factors to be considered in determining whether any
conditions will reasonably assure the defendant’s appearance at trial:

e the nature and circumstances of the otfense, particularly whether the offense is
violent or involves narcotics;

» the weight of the evidence supporting the charges:

e the history and characteristics of the defendant, including his character. family
ties, employment, length of residence in the community, community ties, past
conduct, history of drug or alcohol abuse, criminal history, and record of court
appearances; and

e the nature and seriousness of danger posed to any person or to the community it
the defendant is released.

i

Several of the cases cited by the government are inapposite because they address defendants who are
subject 1o a statutory presumption of flight and dangerousness under 18 U.S.C. § 3142(e). See, e, Unired Staies v
Arnde. 329 F.Supp.2d 182, 186 (D). Mass. 2004) (noting that presumption applies); United Stes v. Rodgers, 738
F.Supp. 156, 137 (E.D.Pa. 1990) (“In this case, Section 3142(e)'s presumption plainly applies.”).



See 18 U.S.C. § 3142(g); United States v. Xulam, 84 F.3d 441, 442 (D.C. Cir. 1990).
Application of these factors to the present case demonstrates that Mr. Anderson 1s not likely to
flee the country if he is released pending his trial. The remajnder of this section addresses each
statutory factor, in turn.

A. Nature and Circumstances of Offense

Although the charges in the indictment are undoubtedly serious and carry potentially
substantial penalties, the charged offenses do not give rise to a presumption of flight risk because
they are neither violent nor do they involve narcotic drugs. Nevertheless, the government argues
(at 6) that the nature of the charges and the potential term of imprisonment *“provide[] a strong
incentive to flee.™

The government’s theory, while facially plausible, cannot withstand analysis. Mr.
Anderson has long known of the government’s extensive investigation of his affairs, the nature
of the charges likely to be leveled against him, and the evidence that the government might use at
trial. Indeed, following the government’s execution of search warrants on his home and office in
March 2002, Mr. Anderson’s prior counsel informed him that the charges under investigation
were very serious and potentially carried lengthy prison sentences. Shortly after the search in
2002, prior counsel even accompanied Mr. Anderson to a Pretrial Services interview in an effort

to prepare for any potential arrest—an experience that surely brought home the gravity of the

The government also asserts {at 6) that the charged offenses “demonstrate familiarity with foreign
jurisdictions and suggest Mr. Anderson is especially capable of taking flight and that he would take flight.” As the
Third Circuit has made clear. however, there is “'no per se presumption of flight”—even if the charged offense
“involves the production of fraudulent identification.” United States v. Himier, 797 F.2d 136, 161 (3rd Cir. 1986).
The government further alleges that the incentive to flee is particularly strong “in Mr. Anderson’s casz where travel
and freedom of movement is second nature to him.” The government does not (and cannot) cite any evidenee o
support this baseless assertion.
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situation to Mr. Anderson. Thus, as early as 2002, Mr. Anderson fully anticipated the return of
an indictment and understood the nature and seriousness of the charges it was likely to contain.

Despite his knowledge ot the sertousness of the charges that were likely to be made
against him, however, Mr. Anderson did not flee (or attempt to flee) the United States. To the
contrary, although he frequently travels abroad on business—more than thirty times since 2003,
by the government’s count~—Mr. Anderson has always returned to the United States. Given
these facts, it is implausible to think that the return of the indictment so altered Mr. Anderson’s
view of the case that he would suddenly be persuaded to flee the country. The government’s
suggestion to the contrary simply does not stand up to scrutiny.” Cf United States v. Motamedi,
767 F.2d 1403, 1408 (Oth Cir. 1985) (“Motamedi states that he has known of the investigation
mnto his exporting activities since January 1984. Moreover, he was informed upon his arrest that
the Government would seek an indictment on the current charges, but he was nevertheless
released on conditions for several weeks before issuance of the indictment, Accordingly, he
argues, there is no greater risk that he will flee now than there has been since his arrest and
release on conditions. We agree.™).

B. Weight of the Evidence

The government proclaims (at 7) that its evidence against Mr. Anderson is “strong.” The
government goes on to cite various documents which allegedly show that Mr. Anderson owned
and controlled two foreign corporations—Gold & Appel and Iceberg Transport—that eamed

substantial income. The government argues that, by virtue of his supposed ownership of those

3

The government asserts (at 6) that “[a]voiding capture by the government and living life as a fugitive would
not pose much difficulty for [Mr. Anderson]” because he is “an experienced and savvy international businessman.”
This assertion ts hitfle more than a baseless generalization and should be accorded no weight. Morcover the
government's citation to United States v. Townsend, 897 F.2d 989 (9th Cir. 1990), in connection with this
proposition in inapposite. In Townyend, the detendants were all toreign citizens who resided abroad and had “'no
significant ties to the United States.” 897 F.2d at 996,



corporations, Mr. Anderson was obligated to report thetr income on his federal tax returns but
did not do so.”

As an initial matter, “the weight of the evidence is the least important of the various
factors™ because the imposition of pretrial detention should not become “a matter of punishment”
based on the court’s preliminary determination of guilt. United States v. Motamedi, 767 F.2d
1403, 1408 (9th Cir. 1983) (citing United States v. Alston, 420 F.2d 176, 179 (D.C.Cir. 1969)).
Stated slightly differently, it would be inappropriate to require defendants to mount a full defense
in order to obtain release on bail.

With that principle in mind, it suffices to say that the government’s theory of this case
omits several central facts demonstrating that Mr. Anderson did not unlawfully evade income
taxes. In particular, the government’s recitation af facts did not disclose that both Gold & Appel
and lceberg Transport were wholly owned by a foreign trust organized under the laws of the
British Virgin Islands. More important, the government neglects to mention that Mr. Anderson
and the members of his family are expressly prohibited from becoming beneficiaries under the
mstruments establishing these entities.

In short, the government’s case is not as strong as the Motion suggests because there 15
substantial evidence—tound in documents produced to the grand jury—that Mr. Anderson did
not own Gold & Appel or Iceberg Transport and was not eligible to be a heneficiary of the
ultimate owner of those entities. Based on this evidence, Mr. Anderson expects to be able to

present a vigorous defense. As a result, this factor does not weigh in favor of pretrial detention.

* At oral argument, the government asserted that Mr. Anderson is more likely to flee now because he did not

understand the nature and scope of the evidence that might be used against him until he was indicted. Here again,
this theory makces little sense given that Mr. Anderson has long been aware of the government’s (1) searches of his
residence, (2) the testimony of numerous grand jury witnesses, (3) the production of documents o the government
by numerous individuals and entities in the United States and sbroad, and (4) the unsealed portions of the atfidavis
supporting the government's search warrants.
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Cf Motamedi, 767 F.2d at 1408 (“In the instant case, both parties present persuasive arguments
regarding the weight of the evidence. Accordingly. we conclude that this factor does not tip the
balance either for or against detention.”).

C. Mr. Anderson’s History and Characteristics

Mr. Anderson is a respected and successful businessman with a long history in the
Washington, D.C. area and no record of serious or violent criminal activity.” As detailed in Part
II below, Mr. Anderson has faithfully appeared at numerous court proceedings when required to
do so and has complied with all court orders directed to him- including several related
proceedings to the grand jury investigation mn this case.

Mr. Anderson is, in the truest sense, a self-made man. Mr. Anderson began working at
an early age and has not stopped since. Hc has worked for well-known, publicly-traded
telecommunications companies, including a stint as one of the first three hundred employees at
MCl in 1979. Over the years, Mr. Anderson helped found a number of successful companies,
such as Mid Atlantic Telecom, a regional long-distance carrier that was the first company to
integrate phone and voicemail service. Mr. Anderson was also involved in founding Esprit
Telecom, which provides telecommunications services to eight European Union countries and
went public in 1997.

In his role as investment fund manager, Mr. Anderson has supported the growth of many
other companies. For example, funds managed by Mr. Anderson made strategic investments in
Erol’s Internet—which became a leading regional internet service provider—and 1n a company

that leased the former Soviet Mir space station to encourage the commercial development of

Mr, Anderson pleaded guilty 1o misdemeanor drug offenses in Superior Court, which imposed a $1.000
fine and a prison sentence that was suspended in favor of sixty days of supervised probation {including fourteen
days in an electronic monitoring program) and one year of unsupervised probation. He did not wst positive for
drugs when he was arrested on the drug charges. and he has not tested positive for drugs during the probation period.



space. In connection with these investment activities, Mr. Anderson serves as an officer or
director of numerous technology companies, including Orbital Recovery Corporation (a satellite
servicing company), Satellite Media Services ( the largest provider of IP services over satellite in
the world), and Aquarius Holdings (a company that operates an eco-friendly treshwater
transportation system).

Throughout his career, Mr. Anderson has consistently devoted substantial time and
money to help others. Mr, Anderson contributed and helped raise substantial sums to finance the
International Space University, which he co-founded. See generally International Space
University website, http://www.isunet.edu. According to Rick Tumlinson, the founder of the
Space Frontier Foundation, Mr. Anderson “is well known in the space field as a leader in the
cause of opening space and space education, and has provided support for dozens ot projects in
this area around the world.” See Exhibit 1 (June 6, 2004 Letter from Rick Tumlinson). As Mr.
Tumlinson’s letter recounts, Mr. Anderson has promoted several Space Frontier Foundation
projects related to the exploration and development of space, and he started the Foundation for
the International Nongovernmental Development of Space, which provides grants to encourage
the commercial development of space. See id.

Mr. Tumlinson believes that Mr. Anderson’s “integrity has been total, his word is
completely binding, and he backs those he supports and works with through thick and thin.”
Exhibit 1. Indeed, in over 20 vears, Mr. Tumlinson has never known Mr. Anderson to break a
promise or go back on his word, The same sentiment is echoed by James Kenefick, the Chief
Executive Officer of BetterWorld Telecom, who believes that Mr. Anderson “has always acted
honorabl[y] in all his dealings with [Mr. Kenetick]” over the last sixteen years. See Exhibit 2

{June 27, 2004 Letter from James Kenefick).
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The government disregards these pertinent facts and instead argues (at 8) that pretrial
detention is warranted in this case because *Mr. Anderson has a long history of deceit and
concealment.” Specifically, the government points to Mr. Anderson’s alleged use of “aliases™
and his possession of various materials and books that supposedly demonstrate his ability and
willingness to generate false identity documents. According to the government, Mr. Anderson
could fabricate a new and fully documented identity that would enable him to leave the country
effortlessly upon his release and disappear without a trace in a foreign land.

These accusations stand in stark contrast with the views of those who know him. As
noted above, Mr. Tumlinson believes that Mr. Anderson is a straightforward and honest
individual: *You know exactly what you are getting with Walt. There are no games, no hidden
agendas, and that is a very refreshing thing in a world like ours.” Exhbit 1. Moreover, the
notion that Mr. Anderson engaged in an elaborate scheme to conceal his involvement in
investment funds such as Gold & Appel is far-fetched at best, As the government well knows,
Mr. Anderson and his position with Gold & Appel were mentioned in numerous filings with the

SEC.? and he was commonly associated with Gold & Appel in the press.’

¢ See, e.g., 8-K filing of US WATS at item 5 (March 16, 1599) (Exhibit 3); 8-K filing of Telco
Communications Group, Inc. at 14 (June 11, 1997) (Exhibit 4); see also Government's Motion and Memorandum of
aw for an Order Directing Walter C. Anderson to Comply with Grand Jury Subpoenas, Misc. No. 04-398 a1 26
{(D.D.C. Aagust 12, 2004) (under seal) (°A simple scarch of the SEC s public computer files demonstrates that
Anderson, operating under a Power of Attormey for Gold & Appel, bas mvested hundreds of millions of dollars in
1.8, based companies over the past decade. ™).

! See, e.g., US WATS INC. - Appoints Chairman, Standard & Poor's Daily News, March 4, 1999 (*US
WATS Inc. (USWI) said one of its current directors, Walt Anderson, was appointed as chairman, Mr. Anderson is
the financial advisor for Gold & Appel Transfer S AL, a venture capital company.”™): Walt Anderson Settles Proxy
Struggle over Total-Tel, Telecommunications Reports, Dec. 14, 1998 (A bitter proxy fight for control of Little
Falls, N.J -based long distance carrier Total-Tel USA Communications, [nc., has ended. . .. As of March, Mr.
Anderson, through Gold & Appel Transfer S.A.. already had acquired almost 30% of Total-Tel's common shares,
the company said."”").
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The government’s theory that Mr. Anderson is a master of false identification is similarly
implausible. The books and materials cited by the government as support for this theory cannot
bear the weight that the government places on them.

For example, notwithstanding the government’s suggestions to the contrary, Mr.
Anderson does not have multiple valid passports. During the 2002 search of his home, the
government seized one active passport and several cancelled, invalid passpoﬁsﬁ Following the
search, Mr. Anderson obtained a replacement passport. That passport—which was the only
active passport then in Mr. Anderson’s possession—was seized upon Mr. Anderson’s arrest on
February 26, 2005 in connection with this case.

In the 2002 search, the government also seized a “passport” purportedly issued by
“British Guiana™ in the name of Mr. Anderson i January 1993 (VGX7)."’ As explained at the
hearing, however, this passport is a so-called “camouflage passport”™ and clearly could not be
used as a valid travel document. Camouflage passports are openly available for sale to
individuals “who want to have a non-United States passport available in order to deceive
terrorists who might single out United States citizens for abusive treatment.” Exhibit 5 at |
(Declaration of Simon Stern). These passports are “issued” by a non-existent country (such as

“British Guiana™) and come complete with stamps from fictitious border checkpoints. See id.

The government also asserts (at 10) that Mr. Anderson had “copies of passports belonging to many of his
business associates.” However, the goverment has identitied only siwo such copies of passports, see GX13. and the
1wo individuals in question were employees of companies that Mr. Anderson managed. 1t is hardly unusual for an
employer to retain copies of its employees identification. Moreover, the government does not explain how Mr.
Anderson would make use of such copies.

Bl

“GX" followed by a pumber denotes the tabbed exhibil from the government’s binder bearing the listed
number; thus, GX7 is Government Exhibit 7,




Given the stringent passport controls in place today, it is fanciful to believe that any type of
“camouflage passport” would allow Mr. Anderson to leave the United States.'”

The other identification materials cited by the government (GX8-13) consist of identity
cards and photocopies of such cards that similarly could not be—and were not designed to be—
used as travel documents. For example, the baptismal certificate reproduced in GX11 is a
photocopied page with heavily applied white-out and “could [not] credibly be used as a means of
identification.” Exhibit 5 at 1 (Declaration of Simon Stern). While the government asserts (at 9)
that it seized “an INS Form [-94W in the name of William Prospero with a photograph of Mr.
Anderson,” GX8 includes no such document, nor was any such document seen among those
currently held by the government. 7d. An [-94W is a document issued by the United States
government to non-resident aliens entering the country. See GX8 to Motion (I-94W issued to
Jeannine Benedicte). Thus, there is no basis for the government’s implication that Mr. Anderson
represented himself as “William Prospero™ to federal immigration officials. None of the other
documents included with the government’s Motion—such as the “press” pass, “private
investigator” card, and similar materials included in GX9, 10, 11, and 16—even bear Mr,
Anderson's name, and it is not plausible that any government official would treat them as valid

forms of identification.'’ Not surprisingly, the government points to no evidence showing that

o The cases cited by the government involving possession of multiple fraudulent passports are therefore

inapposite here. See, e.g., United States v. El-Gabrowny, 35 F.3d 63, 64 (2d Cir. 1994) ("El-Gabrowny was found
to have on his person five fraudulent Nicaraguan passports and corresponding birth certificates.™); United States v.
Minns, 863 F.Supp. 360, 361 (N.D.Tex. 1994) (“[Customs agents seized] seven passports from four different
countries held by the defendant under five different names.”}; United States v. Cole, 715 F.Supp. 677, 678 (ED.Pa.
198%) (“The defendants [accused of espionage] have used and have access to Yugoslavian passports and visas, as
well as documents establishing the defendants as diplomatic couriers for Yugosiavia and establishing aliases for the
defendants.”); United States v, Vortis, 785 F.2d 327, 328 (D.C. Cir. 1986} (“[A] safe deposit box in appellant’s name
had contained thirteen United States passports and other forms of identification for persons other than appellant.™).

H Following the events of September 11, 2001, federal border patrol, immigrations. and customs officials

have adopted policies and practices making it much harder to enter or exit the United States using inauthentic
documents. “Senior staif officers in the Intelligence Section of the [Forensic Document Laboratory] have extensive
knowledge of U.S. and forcign travel documents, foreign immigration laws, and document fraud techniques. This
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Mr. Anderson ever used any of these materials as travel documents or that he ever presented
them to any government official anywhere.

The government also relies heavily on Mr. Anderson’s possession of various “how-to™
books, many of which appear to be related to the protection of privacy. Certainly, possession of
these books—even taken together with the identity materials discussed above—are nsutficient
to demonstrate any mastery of the creation false identities.” Indeed, the materials seized from
Mr. Anderson show anything but expertise in the manufacture of forged travel documents.

Pretrial detention is similarly not warranted on the ground that Mr. Anderson supposedly
has access to millions of dollars and foreign business contacts. As we explained at the hearing
(and as the government acknowledges at 14 n.8), both Mr. Anderson and Gold & Appel are both

currently in or near bankruptcy. While the government alleges that entities affiliated with Mr.

group trains immigration inspectors, police, motor vehicle and airline personnel in technigues for dentifying altered
or counterfeited documents.” hitp/icbp.govixp/Customs Today/2004/JanFeb/ ikFadePapers.xml. These practices
have made it much harder for travelers to cross the border without valid identification. See, e.g., Rachel L. Swams,
Threats and Responses: Domestic Securiy; Some Steps Put into Place to Aid Border Security. New York Times,
July 26, 2004, at A12 (“Over the past six months. [the State Department and Depariment of Homeland Secury] . . .
have urned away hundreds of criminals, travelers with fraudulent passports and fake documents and others barred
from entry to the United States after immigration workers screening visitors in airports and State Department
officials interviewing visa applicants in embassies compared their names, fingerprints and photographs to those in
available security databases.”). Recently adopted provisions make it even more difficult to use fraudulent
documents. See Inwelligence Law Contains Enhanced Border Security Provisions, State Dep’t Press Releases &
Documents, Dec. 20, 2004 (discussing provisions in the Intelligence Reform and Terrorism Prevention Act of 2004
concerning international cooperation “to curb terrorist travel with the use of lost. stolen or falsified documents™).

= Despite the government’s idle speculation (at 11), there is also no evidence that Mr. Anderson has ever

actually applied for citizenship in another country or has done anything more than fill out a (irenada citizenship
form in 1999, In contrast, the defendant in United States v. Minns, became a citizen of Ireland {and possibly Israel)
white “formally renounc[ing] his {U.8.} citizenship in a swormn affidavit filed with the United States Embassy in
London.” 863 F.Supp. 360, 362 (N.D.Tex. 1854).

This case is therefore distinguishable from United States v. Hollender, 162 F.Supp.2d 261 (8. D.NY. 2001).
cited by the government at 6. In Hollender, the district court ordered pretrial detention based on a risk of thight in
part because the defendant was alleged to have engaged in a series of fraudulent credit card and insurance schemes
requiring the “manufacture[] {of] various identity documents (including passports and credit cards) so that those
‘persons’ would be ‘real.”™ 162 [.8upp.2d at 263. The government also seized a sets of complete identity
documents along with means to generate the documents by computer. See id. at 265-66. Here, by contrast. the
government has not produced any evidence that Mr. Anderson had the capacity (o generate extensive or high-quality
forged dentity papers.
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Anderson earned millions of dollars in the late 1990s, the government is conspicuously silent as
to the liquid assets currently at Mr. Anderson’s disposal. And there is certainly no basis to
accept the government’s speculation that Mr. Anderson’s various business contacts abroad would
be willing to harbor—and possibly support—an individual fleeing from U.S. authorities.” In
any event, “[m]ere opportunity for flight is not sufficient grounds for pretrial detention.” Unired
States v. Himler, 797 F.2d 156, 162 (3rd Cir. 1986) (citation omitted).

Although the government summarily asserts that “{t/here is nothing to keep [Mr.
Anderson] here,” Mr. Anderson’s only close family-—nhis mother and step-tather—-reside in the
Washington, D.C. area and he has other substantial family connections throughout the United
States.'> Moreover, as noted above, Mr. Anderson has an unblemished record of appearing in
court when required to do so. Cf. United States v. Himler, 797 F.2d 156, 162 (3rd Cir. 1986)
(“The defendant's prior record of appearing in court as required when released prior to trial 1s a
factor in favor of his release now.”).

Mr. Anderson’s ties to the community, taken together with his past conduct, his stature in
the business community, and his reputation for integrity militate strongly against a finding that
he would attempt to flee upon release. The government’s porous allegations (at 8) about Mr.

Anderson’s “history of deceit and concealment” do not warrant a contrary result. Cf. id. ( *[The

" In contrast, the court in United Stares v. Arndz, 329 F.Supp.2d 182, 199 (D.Mass. 2004), found that the
defendant was a flight risk in part because his co-conspirator was a Venezuelan national and they might have an
ncentive to flee together o Venezuela.

L Strikingly, the government asserts (at 13) that Mr. Anderson’s “business interests and money are abroad.”

This statement is plainly inconsistent with the position taken by the government less than seven months ago
comnection with its motion to enforce grand jury subpoenas issued to Mr. Anderson and various foreign entities. In
those proceadings, the government asserted that “Gold & Appel has a long and extensive investment history in the
U.S.s [sic] security markets. A simple search of the SEC’s public computer files demonstrates that Anderson.
operating under a Power of Attorney for Gold & Appel. has invested hundreds of millions of dollars in U.S. based
companies over the past decade.” Goverument’s Motion and Memaorandum of Law for an Order Directing Walter
C. Anderson o Comply with Grand Jury Subpoenas, Misc. No. 04-398 at 26 (D.D.C. August 12, 2004) (under seal).
The government may not change its position abeut the extent of Mr. Anderson’s U.S. business at its convenience.

14



defendant] is clearly capable of obtaining false identification, but there is no direct evidence to
suggest that he would flee from prosecution in the future.”).

D. Nature and Seriousness of Danger Posed by Release

The government also attempts to wedge additional factors into the statutory “risk of
flight™ analysis—in particular, factors that supposedly bear on Mr. Anderson’s willingness to
comply with release conditions. The case cited by the government for this proposition, United
States v. Battle, 59 F.Supp.2d 17, 20 (D.D.C. 1999), merely holds that the risk of tlight inquiry
should take into consideration the defendant’s “behavior when released previously on
conditional release, probation or parole.” Applied to the present case, this factor weighs in favor
of release because Mr. Anderson has faithfully abided by the conditions of probation arising out
his guilty plea in Superior Court.

Without any basis, however, the government then attempts to extend the holding in Baitle
to encompass a wide variety of alleged conduct and supposed personality traits. As explained in
the next section, the government’s allegations on this point are irrelevant under Baitle and are
anyway strewn with factual errors.

E. Summary

As the above analysis of the statutory factors under § 3142(g) demonstrates, Mr.
Anderson’s past behavior, his reputation for integrity and generosity, and his ties to the
community collectively make it highly unlikely that Mr. Anderson would attempt to flee upon
release. Given his longstanding knowledge of the nature of the government's investigation, itis
extremely unlikely that the information in the indictment would now persuade Mr. Anderson to

flee the country. Because the government cannot show by a preponderance of the evidence that
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Mr. Anderson poses a serious risk of flight if released subject to appropriate conditions, he
should not be detained as a flight risk pending trial under § 3142(e).

1L PRE-TRIAL DETENTION OF MR. ANDERSON UNDER 18 US.C. § 3142 IS
NOT APPROPRIATE BECAUSE THE GOVERNMENT CANNOT
DEMONSTRATE BY CLEAR AND CONVINCING EVIDENCE THAT MR.
ANDERSON IS LIKELY TO ENGAGE IN OBSTRUCTIVE CONDUCT UPON
HIS RELEASE OR VIOLATE HIS CONDITIONS OF RELEASE.

In addition to its risk-ot-flight basis for seeking detention of Mr. Anderson, the
government contends that Mr. Anderson should be held without bond pending trial because (1)
he poses a serious risk of obstructing justice and tampering with witnesses; and (2) he is likely to
violate any conditions of release imposed upon him. As we demonstrate below, these claims are
without support.

A. The Government Cannot Show by Clear and Convincing Evidence that Mr.
Anderson Will Obstruct Justice

The government curiousty contends—in varied and inconsistent ways—that Mr.
Anderson should be detained under 18 U.S.C. § 3142(f)(2)(B) because he poses a “serious risk”
of obstruction of justice and witness tampering. On the one hand, the government appears to
recognize (at 4-5, 19 n.11) that obstruction and witness tampering fall under the rubric of
dangerousness and, therefore, require proof by clear and convincing evidence that no condition
or combination of conditions can reasonably assure the safety of any other person and the
community. On the other hand, it contends (at 15} that witness tampering is “relevant to an
assessment of a defendant’s tlight risk™——an assessment subject to a lower, preponderance of the
evidence standard. While no conduct in this case justifies detention under § 3 142(H(2)(B). we
do note that obstruction is properly subject to the higher burden of proof associated with the
dangerousness prong of pretrial detention. See, e.g., United States v. Jones, 1999 U.S. App.

LEXIS 19916 at *8 (D. Mass. 1999) (“The magistrate judge’s findings support the conclusion
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that there is ‘clear and convincing’ evidence that this case involves a serious risk that Jones will
attempt to obstruct justice.”).
1. Alleged Witness Tampering

The government first attacks (at 19) Mr. Anderson for “attempt[ing] to monitor the
testimony of witnesses called before the grand jury.” But such an attack is utterly unfounded; if
such conduct is to be considered obstructionist, defense lawyers would routinely find themselves
facing serious sanctions since they are trained to do just that. In a system that affords
prosecutors unfettered access to witnesses who can be examined under oath and beyond the
watchful eye of the adversary system, learning what witnesses have told the government is
nothing but good investigation. Assuming, arguendo, the truth of its assertion, the government
does not offer a shred of evidence that, in monitoring witness testimony, Mr. Anderson violated
any laws. As far as we know (and the government has certainly not adduced evidence
otherwise), every witness who may have shared information with Mr. Anderson did so
voluntarily. The government appears to acknowledge as much in asserting that many witnesses
“disclosed to Mr. Anderson that they had been contacted by the government,”

The government leaps from its premise that monitoring witnesses and their testimony is
improper to the poisonous and unsupported conclusion (at 19) that this monitoring was the
device by which “Mr. Anderson attempted to persuade witnesses to testify in @ manner

inconsistent with the witnesses’ truthful recollection.™"® Although—by virtue of the

i Ironically. it is the government, not Mr. Anderson, which has attempied to shape witmesses testimony and
misrepresent facts to the grand jury.  Although several witnesses, through counsel, hav complained about the
government’s tactics, at least one has put his complaint in writing. Concerned that the grand jury may have been
misled into believing that his client refused to submit to a voluntary interview prior to her grand jury testimony
because of pressure from Mr. Anderson, counsel for the witness requested that his letter be provided o the grand
jury. The letter details the circumstances that led to the client being unable to submit 1 the interview and makes
clear that the prosecutor. not Mr. Anderson, is responsible for that fact. See Exhibit C.



government's unorthodox briefing in this case' —we are forced to shadow box, as best we can
tell, the government’s theory that Mr. Anderson tried to persuade witnesses o lie under oath for
him is based on claims made by Stephanie Rockey.

To summarize briefly what has become a complex aspect of this case, Ms. Rockey, a
former girifriend of Mr. Anderson, received a $150,000 transfer from Gold & Appel in August
2000. Mr, Anderson claims that the money from Gold & Appel was a loan—a claim that Ms.
Rockey appeared, until recently, to endorse. It is undisputed that, after both Ms. Rockey and Mr.
Anderson discovered that the original loan agreement was lost, Ms. Rockey signed a now-
missing loan agreement, as well as an Amended Loan Agreement in July 2003. See Exhibit 1]
at 2 (acknowledging original loan agreement); Exhibit 12 (Amended Loan Agreement). It is also
undisputed that Ms. Rockey told IRS investigators that the money was a loan. See Exhibit 11,
Ms. Rockey's attorney has acknowledged that Ms. Rockey “couched the request as a request to
borrow money.” See Exhibit 13. And Ms. Rockey’s accountant recalled facts suggesting that
she characterized the transfer in a manner consistent with a loan. See Exhibit 14.

To be sure, it appears that Ms. Rockey now takes a ditferent view. On the evening of
September 3, 2003—hours after Ms. Rockey testified in the grand jury—her attorney called Mr.
Anderson’s prior counsel and voluntarily disclosed the substance ot her testimony. That

disclosure included the surprising revelation that Ms. Rockey did not believe she was obliged to

!2 In support of its Detention Motion, the government has submitted a loose-leaf binder containing what

appear to be 84 tabbed exhibits. Many of the exhibits are multipart; thus, for example, GX70 consists of two letters
to Ms. Rockey and one Amended Loan Agreement between Ms. Rockey and Mr. Anderson. The Detenton Motion
does not refer to a single exhibit; instead, the government apparently expects both the Court and Mr. Anderson to
cast about wving 10 imagine the significance of documents that are in no way deseribed by the government's motion.
Throwing an undifferentiated mass of documents at the Court and counsel is hardly an appropriate way to proceed
and is highly prejudicial wo Mr. Anderson. For this reason, the contents of the governmment's binder should not be
considered by the Court.
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repay the $150,000. " As taken aback as Mr. Anderson was by the repudiation of the $150,000
Gold & Appel loan, nothing he did or said amounts to obstruction, witness tampering or in any
way warrants his imprisonment pending trial.

In alleging that Mr. Anderson sought to have her “testify in a manner inconsistent with
Lher] truthful recollection,” the government implies that it knows what the truth is. But it was
not a party to the original loan transaction. And in implying that Ms. Rockey’s grand jury
testimony recharacterizing the Gold & Appel loan is the truth, the government casts a blind eye
to significant evidence to the contrary-—evidence, including admissions and statements of her
accountant—that prompted Judge Hogan to conclude that Gold & Appel, through Mr. Anderson,
had a “legitimate basis™ to bring a collection action against Ms. Rockey based on the loan.
FExhibit 15 at 50; see also id. at 59 (“I'm going to find that Mr, Anderson seems to the Court
superficially had a legitimate basis to bring this lawsuit™). Although the government had urged it
to find that Mr. Anderson had engaged in witness tampering under 18 U.S.C. § 1512, the Court
also explicitly declined to make any findings under that statute. /d. at 51, 34.

More importantly still, Mr. Anderson’s conduct with Ms. Rockey—tully documented in

the government's exhibit binder—is wholly proper and a far cry from the conduct which gives
rise to an inference of obstruction under 18 U.S.C. § 3142(f)(2)(B). The cases that base
detention on § 3142(f)(2)(B) all involve witness intimidation and obstruction in the form of acts
or threats of physical violence. Thus, the Second Circuit recognized in United States v. Dillard,

214 F.3d 88, 96 n.8 (2d Cir. 2000), that “in addition to ‘crime of violence’ subsection 3142(f)

indicates a second basis of detention based on dangerousness, but it applies in narrow

i%

It was this revelation that caused Mr, Anderson to consider the loan-—which, pursuant to the Amended
Loan Agreement, was due in 2006-—repudiated. After some atlempts at collecting the debt, Mr. Anderson brought a
pollection action in Fairfax County, Virginia which Ms. Rockey removed w United States District Court for the
Eastern District of Virginia.
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circumstances—where the defendant threatened the safety of a witness or juror,” Similarly, a
finding of clear and convincing evidence that there was a “serious risk” that defendant would
obstruct justice was supported by record in Jones, 1999 U.S. App. LEXIS 19916. In that case,
the defendant had a prior conviction for threatening to commit murder and had made threats of
violence to discourage his former co-defendants from cooperating with law enforcement. See
also United States v. Payden, 768 F.2d 487, 489-90 (2d Cir. 1985) (attempt to kill witness):
United States v. Leon, 766 F.2d 77, 81 (2d Cir. 1985) (threats of violence to prospective
witnesses); United States v. D Amelio, 1998 U.S. Dist. LEX1S 18079 at * 2 (E.D.Pa. 1998)
(specific death threats against cooperating witness)."” Conversely, though undeniably
obstructive, attempting to influence a juror was deemed a “far cry from the venality, corruption,
and violence” that warrants detention under § 3142(D(2)(B) in United States v. Simon, 768 F.
Supp. 4953, 499 (D.V.1. 1990).

The government does not (and cannot) allege that Mr. Anderson threatened anyone with
violence in order to alter his or her testimony. To the contrary, after wading through the
govermment’s exhibit binder, the only evidence we find directed at a witness’s testimony comes
in the form of letters Mr. Anderson sent to Ms. Rockey. See GX70, 71 to Motion. In a July 10,
2003 letter, Mr. Anderson wrote to Ms. Rockey: I am not allowed to advise you in relation to
any factual matters in this matter. 1 would like to advise vou however that you should find a
lawyer and take his or her advice.” GX70. This hardly amounts to intimidation or obstruction.
Similarly, in an August 8, 2003 letter, Mr. Anderson again advised: *“You should be represented

by legal counsel at anv appearance in front of the grand jury or in any private meeting with

10

See also United States v. Bermudez, 1995 US. Dist. LEXIS 6897 (W.0. Mich. 1993y, United Srates v.
Jackson, 1993 U.S. Dist. LEXIS 14341 at *3-6 (D. Kan. 1993); United States v. Stefano, 1993 US. Dist. LEXIS
13564 E.D. Pa. 1993); United States v. Majeed, 807 F. Supp. 357, 338 (S.D.NY. 1992, Unired States v. Estela
Melendez, 700 F. Supp. 82, 84 (D.P.R. 1988). But ¢f. United States v. Fontaing, 210 F.3d 125, 134 (3d Cir. 2000)
(revoking conditions of release for violation of prohibition aganst witness tampering; no threat of violence).
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anyone involving this matter.” Id. Even after learning that Ms. Rockey repudiated the loan, Mr.
Anderson’s statements, though firm, asked for nothing other than the truth from Ms. Rockey.
Thus, he wrote: “Telling the truth and standing up to intimidation would cost you nothing” and
“Rescinding these lies would be the only honorable thing to do.” “Please do the right thing.”
GX71. And on November 14, 2003, Mr. Anderson continued to do no more than ask Ms.
Rockey to tell the truth: *This is an appeal to you to do what is right. | am once again asking
vou to tell the truth.” /d.

Certainly none of these statements constitutes the sort of conduct which merits pretrial
detention under § 3142(f)(2)(B). To the contrary, asking Ms. Rockey to tell the truth about the
loan is legally-protected conduct. Thus, in a prosecution for witness tampering it is an
affirmative defense “that the conduct consisted solely of Jawful conduct and that the defendant’s
sole intention was to encourage, induce, or cause the other person (o testify truthfully.” See 18
U.S.C. § 1512(e).™ Indeed, in an instance of remarkable prescience, the Senate Judiciary
Committee noted that the protection offered by this defense could apply to the very conduct for
which Mr. Anderson is now attacked by the government: namely, that the defense could apply
“to the situation where a person threaten[s] to institute legal action to recover a debt unless
another person testifies truthfully.” Report of the Senate Judiciary Committee to Accompany
S.1630, Criminal Code reform Act of 1981, at 354-35.

The government cites (at 15) a number of cases upholding convictions for obstruction of

justice under 18 U.8.C. § 1503 in support of its assertion that “failing to produce records . . .,

it

Judge Hogan granted a protective order staying the Virginia collection litigation based on a typical
balancing-of-harms injunction analysis, concluding that the government's interest in preventing the Mr. Anderson
from using the civil litigation to broaden his criminal discovery rights was greater than Mr. Anderson’s interest in
seeing to it that Gold & Appel recovered its $150,000 sooner rather than later. See Fxhibit 15 at 64-63. The Court
did not find that Mr. Anderson’s conduct in bringing the collection action amounted to witness tampering. Indeed,
even the government eventually came to that conclusion: “And I'm not sitting her sayving that Mr. Anderson has
engaged in the criminal act of witness tampering.” /d. at 39,
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encouraging others to make limited productions, and coaching witnesses as to what they should
say before the grand jury are examples of unlawful conduct relevant to an assessment of a
detendant’s flight risk.™" Apart from the caveat noted below, we are unsure what to make of
this pomnt. We do not dispute the uncontroversial proposition that an obstruction conviction can
lie in the absence of threats of physical violence. But that hardly means those same obstruction
cases warrant pretrial detention under § 3142(f)(2)(B). If this is the government’s implicit point,
it would be more forcefully made if its cases (Khatami, Cueto, Morrison, Kennv, or Ruggiero)
had involved pretrial detention. But they did not. Indeed. in what was designed to be a
comprehensive computer search for cases imposing detention under § 3142 (H(2)(B), we could
not find a single case in which pretrial detention was ordered on obstruction grounds where the
conduct did not implicate threats of physical violence. See supra pp. 19-20 & n.19. In short, if
the government’s view were to be adopted, then pretrial detention would be the norm in all cases
alleging violations of I8 U.S.C. § 1503 — a state of aftarids our research has disproved.
2. Alleged Failure to Comply with Court Orders

The government additionally bases its argument for pretrial detention on a claim that Mr.
Anderson obstructed its investigation by defying court orders. Thus, it asserts that Mr. Anderson
“refused” to comply with an order issued by Judge Bates in litigation hetween NorTel Networks,
[nc. and Gold & Appel to “disclose the identities of G&A’s owners.” Absent from the

government’s notebook of exhibits, however, is any evidence that Judge Bates issued such an

We know of no authority for the proposition, nor has the government cited any. that “coaching witnesses as
to what they should say before the grand jury” constitutes unlawful conduct. Indeed, the prosecutors in this case
should be careful to obtain approval from Justice Department officials before making such SWEEPING COMIMents as it
1 beyond dispute that government lawyers and investigators routinely coach witnesses concerning their testimony
before grand and petit juries. As both logic and our citation to 18 U.S.C. § 1512(e) make clear, talking to witmesses
about what they will say or what they have said is not unlawful. If it were, prosecutors would be unable w0 do their
jobs. What 1s unlawtul—and obstructive—is procuring lies or suppressing truth.

a2



order or that Mr. Anderson “refused” to comply with that order. This curious omission should
rightly cause the Court to reject out-of-hand the government’s unsupported assertion.

A deeper look at the facts explains why the government has produced no evidence of Mr.
Anderson’s alleged contempt: there is none. Contrary to the government’s assertion that Mr.
Anderson refused to disclose the identity of Gold & Appel’s owner, he did, in fact, testify at
deposition that Gold & Appel was owned by lceberg. See Exhibit 6 at 39 (Q: *Who appointed
him a director?” A: “The parent company of Gold and Appel.” Q: “lceberg?” A: "Yes.”).
Moreover, the fact that [ceberg owned Gold & Appel was publicly disclosed in SEC and other
regulatory filings. See, e.g., Exhibit 7 at 3 (13G filing of Telco (February 14, 1997)); Exhibit 8
at 4 (13D filing of Gold & Appel (January 27, 1998)); Exhibit 9 at 3 (13D filing of Gold &
Appel (August 14, 1999)).

Finally, to the extent that the government intended to suggest that Mr. Anderson refused
to identify the owner of Iceberg (as opposed to Gold & Appel), it has that wrong as well. As the
government knows, Iceberg was owned at the times relevant to this case by the Smaller World
Trust. The government also knows that, although the trust provides that neither Mr. Anderson
nor his family may be beneficiarics, the actual beneficiaries are yet-to-be-determined donees
which support the charitable and educational purposes listed in the trust. Thus, Mr. Anderson
correctly testified in the Nortel case: “Do [ know who all the ultimate beneficial owners are? No,
[ do not know the ultimate beneficial owners.” See Exhibit 6 at 72. Once again, the government
has distorted the facts to serve its purpose of poisoning the atmosphere surrounding this Court’s
detention decision.

Thus, as noted above, the government is simply wrong when it asserts that Mr. Anderson

refused to disclose information after being ordered to do so by Judge Bates. Mr. Anderson
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declined to answer certain questions at deposition on advice of counsel, and the matter was never
taken up with Judge Bates. 1f Mr. Anderson had disobeyed an order by Judge Bates, he would
certainly have been sanctioned, and the government would have mentioned that detail in its
account. Similarly, the government alleges (at 18) that Mr. Anderson refused to comply with
production obligations, but his refusal was the result of a good-faith litigation position and when
judicially ordered to produce the documents, Mr. Anderson did so.

The government further implies that Mr. Anderson and his lawyers at Swidler Berlin
flouted the Court’s autherity and obstructed the government’s investigation by failing to produce
documents belonging to Gold & Appel and lceberg in response to a subpoena directed at him,
The government argues that “the law required him to produce records located abroad over which
he maintained custody” but he did not do so. According to the government, Mr. Anderson
instead produced only those documents that he possessed in his personal capacity. Contrary to
the government’s assertion, ™ however, the law does not ordinarily require a custodian to produce
records belonging to a foreign entity in the absence of a determination that the assertion of
personal jurisdiction over the foreign entity is consistent with due process. See In re Sealed
Case (Iran Contra), 832 F.2d 1268, 1272-74 (D.C. Cir. 1987), abroguted on other grounds by
Braswell v, United States, 487 11.S. 99 (1988).

Following Mr. Anderson’s production, the government neither attempted to establish
personal jurisdiction over the foreign entities whose documents were made the subject of its
subpoenas nor contested in any other way the limitations Mr. Anderson and his prior counsel
imposed on their production. Indeed, in later proceedings, the government conceded that “no

turther actions were taken to enforce [the March 2002] subpoenas.” Gaovernment's Motion and

Since the government’s subpoenas followed on the heels of search warrants execuied at his home and
office, it is plain that the subpocnas were aimed at the production of documents held abroad.
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Memorandum of Law for an Order Directing Walter C. Anderson ta Comply with Grand Jury
Subpoenas, Misc. No. 04-398 at 2 (D.D.C. August 12, 2004) (under seal).

When the government resurrected its document requests in the summer of 2004, current
counsel reiterated jurisdictional objections to subpoenas seeking documents belonging to Gold &
Appel, Iceberg and other foreign entities, citing In Re Sealed Case (Iran Conira), 832 F.2d 1268,
1272-74 (D.C. Cir. 1987). The government disagreed with counsel’s view and filed a motion to
compel. A hearing was held before Chief Judge Hogan on the issue whether the entities’ contacts
with the United States were sufficient to justify the exercise of personal jurisdiction over them
and, by extension, over their documents. After the hearing, and the subsequent filing of an ex
parte affidavit by the case agent, the Court found that the foreign entitics were subject to
personal jurisdiction and ordered that the subpoenas be enforced. The Court did not sanction Mr.
Anderson or suggest in any way that interposing jurisdictional objections on behalf of the foreign
entities was undertaken in bad faith. Indeed, before the Court’s November 2, 2004 ruling,
counsel had requested from various foreign sources that responsive documents be collected.

Seg, e.g., Exhibit 10 (Letter to Morgan & Morgan).

The government also weakly asserts (at 18) that Mr. Anderson misled Chief Judge Hogan
concerning his whereabouts during proceedings related to the grand jury investigation.
Specifically, the government suggests that Mr. Anderson informed the coun that he was in
London when he was actually in the British Virgin Islands “further attempting to obstruct the
grand jury investigation.” It is undisputed that Mr. Anderson was out of the country at the
relevant time. Given the circumstances — the need to postpone by one week Mr. Anderson’s
sitting for handwriting exemplars — it is hard to imagine that whether he was in Europe or the

Carribean would have mattered one wit to Judge Hogan. Thus, any claims that Judge Hogan was



misled is nonsense. In any case, the government does not state that Mr. Anderson’s trip actually
included a visit London, or that the London leg actually coincided with the scheduled grand jury
appearance., Once again, the government's silence 1s telling.

In sum, the government simply cannot show by clear and convincing evidence that Mr.
Anderson will obstruct justice as contemplated by § 3142(£)(2)(B) or, alternatively, that no
condition or combination of conditions could reasonably protect against any risk of such
obstruction.”

B. The Government Cannot Show that Mr. Anderson Will Violate Conditions
of Release.

Separate and apart from its unsupported contention that Mr. Anderson has and will
obstruct justice unless he is jailed, the government also contends that there is a serious risk that
Mr. Anderson will violate the conditions of his release release were such conditions imposed.
As we now show, this is utter nonsense; indeed, the case that the government has made the
centerpiece of its argument for Mr. Anderson’s detention on this basis actually supports his
release. |

The government cites (at 14-15) United States v. Bartle, 59 F. Supp. 2d 17 (D.C. Cir,
1999), for the proposition that pretrial detention is warranted where the government can
demonstrate a likelihood that the defendant will fail to comply with the conditions of his release,
“including the condition not to commit additional crimes, such as obstruction of justice and
witness tampering.” But Batile says no such thing. For one thing, Batt/e has nothing whatever
to do with obstruction of justice. Instead, Bawrle involved detention of an alleged felon in

possession of a semi-automatic pistol who was on probation tor four otfenses at the time of his

iR

The government does not explain how Mr. Anderson could interfere in a historical tax case based on
voluminous documeniary evidence that is already in the government’s posscssion. Flere again, the government fails
io carry its burden of showing that pretrial detention is required in this case



arrest, including two convictions for bail-jumping—a crucial and outcome-determinative fact
which the government studiously ignores. In fact, the government ignores virtually everything
significant about Battle.

The defendant in Bartle was detained without bond pending trial for two reasons—neither
of which have anything to do with obstruction or witness tampering. First, as Magistrate
Facciola found, Battle was arrested on five different occasions while on release or court
supervision. /d. at 19. This poor record of compliance with conditions of release made it
impossible for the court to conclude that he would be more faithful to a new set of conditions it
would impose on a sixth occasion.

Second, his two convictions for bail-jumping made Battle a serious risk of flight. Indeed,
Judge Facciola sensibly recognized that “there can be no better evidence bearing on whether the
defendant will appear when required than whether he has appeared when required in the past. . .
Thus, in deeming Battle a poor flight risk, the court ordered him detained pretrial because “[n]ot
only was he convicted of crimes committed while he was on conditional release for old ones,
[but also because] he hafd] already been convicted of two violations of the Bail Reform Act for
failing to appear when required.” /d. The court noted that “[wihile either of those facts might
not in a given case lead to his detention, their combination makes it impossible to conclude that
this detendant would be more faithful to the conditions that [ set than he was to the conditions
other judges set.” Id.

As Battle focuses on the defendant’s past conduet as the best predictor of his future
conduct, it supports the conclusion that Mr, Anderson should be released pending his trial in this
case. Obviously, neither of the two primary factors that favored detention in Baitle are present

here, let alone in combination as they were there. Mr. Anderson is not alleged to have



committed the tax offenses while he was on release in another case, let alone to have committed
offenses on five separate periods of court release or supervision. Thus, the disrespect for judicial
authority which the government inferred from Bartle has no relevance to Mr. Anderson’s
conduct.”

Not only does Mr. Anderson lack a criminal history that connotes a disrespect for judicial
authority or that augurs poorly for compliance with conditions of release, but neither does he
have a history of failures to appear for court. To the contrary, having been, for some three years,
under the omnipresent threat of an indictment prosecutors made clear would eventually come—
and having gone as far as submitting to an anticipatory Pretrial Services Agency interview—MTr.
Anderson showed due respect for the criminal justice system. Indeed, we believe that he has
returned home from trips abroad more than thirty times since he learned of the investigation
against him in March 2002.

Since then, several hearings have been held before Chief Judge Hogan that have required
Mr. Anderson’s appearance. Even without signed notice to appear (as he was not yet a subject of
the criminal justice system), Mr. Anderson appeared every single time as required. The same is
true of the proceedings in District of Columbia Superior Court. He never once testified positive
for drugs, nor tailed to appear for a scheduled drug test. No derogatory reports on his
compliance with conditions have ever been filed. During the time between Mr. Anderson’s plea

and his sentencing and, again during the time of his probation, he has been permitted to travel

ol . ™ T . ~ . Py . . - -
2 While a case the government relegates to a footnote—United States v. LaFontaine, 210 F.3d 125 {34 Cir.

2000)—daoes deal with obstruction and witness tampering ol a non-violent sort, it Is mapposite for very different
reasons, In LaFontaine, defendant was released on bond, subject, among other things, 1o the condition that she
contact no potential witnesses. That blanket prohibition was reiterated when the court refused to make an exception
for a particular witness. When it was discovered that the defendant repeatedly violated the order by having multiple
contacts with the prohibited witness, asking the witness to lie, shredding documents, attempting to contact othe
witnesses in violation of the court’s order, intimidating another witness in violation of the court’s order. and lying to
the court, the court revoked bail and held the defendant without bond.
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beyond the borders of the United States and has always returned. ltis, therefore, plain that Mr,
Anderson has shown due respect for the justice system and given every indication that he would
not pose a serious risk of failing to honor his conditions of release.

The government desperately attempts to refute that inexorable fact by several paths, all of
which—as we now show—{ail. First, the government cites a single. recent misdemeanor case—
stemming from the execution of search warrants in this case—as evidence that “Mr. Anderson
lacks respect for the laws of the United States and federal judges who control criminal and civil
proceedings.” Unless every misdemeanor offense is to have that effect, the government’s
assertion cannot be taken seriously. The government’s remarkable (and demonstrably false)
claim at oral argument that Mr. Anderson possessed a large quantity of narcotics is belied by the
treatment of the otfenses underlying his misdemeanor case by the legislature, the United States
Attorney’s Office, the United States Sentencing Commission and the sentencing judge—and by a
review of the police paperwork. The otfenses—the first committed by Mr. Anderson—are
misdemeanors. Had the amounts been significant, they would have been charged as felonies

consistent with the United States Attorney’s Office papering guidelines. Moreover, Judge

Eilperin’s sentence—14 days of home detention between 8:00 p.m. and 8:00 a.m —plus one year
of unsupervised probation puts the relative weight ot the offenses in perspective. Without
excusing the offenses, the relative insignificance of the quantities is powerfully demonstrated by
the drug equivalency, and tables of the U.S. Sentencing Guidelines Manual >

Certainly making one mistake at this stage in his life does not create a presumption or

compel the conclusion that Mr. Anderson is a risk to violate his conditions of release. I1f he does

= The two portions of 3,4-methylenedioxymethamphetamine hydrochloride are significantly less thana
single dose. See § 2D1.1 and GX25. The 0.020g of cocaine is equivalent to 2g of marijuana. fd. The 26.7g of
marijuana is equivalent to less than loz. fd. And the 10.1g of psilocin on mushrooms is either equivalent to 10.1g
of marijuana if the mushrooms are dry or 1. 1g of marijuana if the mushrooms are wet, and thus either significantly
less than a single does or no more than two doses depending on the same factors, Jid.



violate the conditions like the defendant in LaFontaine, the government will be able to seek a
revocation of release under 18 U.S.C. § 3148(b). Until then, he should be presumed capable of
following rules which, but for one minor misstep, he has managed to honor for half a century.

The government also appears to contend that Mr. Anderson should be detained because
he “exhibits a strong animosity toward lawful authority of the Court and an inclination to
obstruct justice.” According to the government, “Mr. Anderson despises the federal
government.” Thus, the government argues, “it is appropriate to conclude that he will not follow
any reasonable conditions of release.” In support of this conclusion, the government—which has
repeatedly rifled through Mr. Anderson’s trash and seized hundreds of thousands of documents
and computer records pursuant to search warrants—can do no better than muster a single letter
written to a student featured in a Washington Post article. Nick Becker, a graduating senior at a
Calvert County, Maryland, high school walked out of his graduation in protest over the
replacement of *a moment of reflection” with the Lord’s Prayer. When he tried to get back into
the school to retrieve his diploma, he was almost arrested by county police. It was to this young
man that Mr. Anderson wrote.

Curiously, the government gives the Court none of this context. Instead, it cites an
excerpt of Mr, Anderson’s letter to Mr. Becker that is critical of the government; that implicitly
criticizes the role of religion in our society; and that laments the “failure to respect the rights of
others to pursue their lives peacefully.” The letter pats the young man on the back for standing
up for what he believed in and tells him to “[t]ake satisfaction in having annoyed s0 many small
minded idiots with a single act!!!” The very inclusion in the government’s Detention Motion of

an out-of-context excerpt of this letter—which constitutes quintessential political dissent—is



highly disturbing. Does the government mean to imply that Mr. Anderson’s nonviolent political
views should be a factor in his detention?

In any case, any animosity—such as it is—evidenced in Mr. Anderson’s letter is a far cry
from the conduct of defendants in other cases with which the government apparently seeks to
tarnish Mr. Anderson. Indeed. the government curiously cites (at 15-16) a number of wholly
inapposite cases involving extremists—often involved in militia-like organizations—who not
only categorically reject the jurisdiction of the U.S. courts but also have shown a willingness to
resist by physical force the exercise of that jurisdiction. See United States v. Watson, 253
F.Supp.2d 1, 2 (D.D.C. 2003) (describing defendant as a “one-man weapon of mass destruction”
who threatened to blow up a tractor full of organic phosphate on the National Mall, held police at
bay for 48 hours, blocked traffic into and out from a significant portion of the national capital,
and “erupted into a angry tirade against the government and its policy toward tobacco farmers”™
at his detention hearing; holding defendant without bond, in absence of detense objection, where
court found his “crusade against the government overwhelmed his judgment and self-control™);
United States v. Ippolito, 930 F.Supp. 381, 582 (M.D.Fla. 1996) (leaders of a local militia who
had physically threatened “witnesses, grand and petit jurors, judges, court personnel, prosecutors,
investigators, and others implementing the lawfu] functions of government”™ and who admitted
being incapable of submitting to a judicial system they regarded as “counterfeit and malignant”
held without bond since court could not conclude that defendants would be capable of adhering
to appropriate conditions of release); United States v. Kanahele, 951 F Supp. 921, 923-24, 927-
28 (D.Hawai'i 1993) (ordering pretrial detainment ot a defendant who was accused of tax fraud
and intimidating a court officer and who styled humself the “head of state” of a local militia,

expressly rejected U.S. jurisdiction over him, and had been convicted of assault, criminal



contempt, resisting arrest, and terroristic threatening); United States v. Dodge, 846 F.Supp. 181,
184-85 (D.Conn. 1994) (noting that the defendant, who allegedly possessed a silencer and a pipe
bomb, was associated with the Ku Klux Klan, had been convicted of assault, interfering, and
breach of peace, and violated his probation on several occasions; ordering pretrial detainment
because defendant evinced such contempt for judicial authority as to make it impossible for court
to believe he could abide by conditions of release).

The defendants held without bond in these cases have absolutely nothing in common with
Mr. Anderson. Unlike the defendants above, he is not associated with groups known Lo engage
in terroristic acts or acts of violence, nor has he individually ever engaged in acts of violence.
And while many of the defendants listed above have demonstrated themselves to be out of
control, the government has acknowledged—quite the contrary—that Mr. Anderson is very
much in control of his faculties, an experienced and accomplished businessman. Also unlike the
defendants above who have routinely demonstrated disobedience of and contempt for judicial
process {consequently casting grave doubt on their ability to abide by conditions of release
imposed by an authority they refuse to acknowledge), Mr. Anderson has consistently shown due
respect for the judicial system. In so doing, he has given this Court no reason to believe that he
cannot abide by reasonable conditions of release.

C. Summary

[n this case, the government completely ignores the truism that “[i]n our society liberty is
the norm, and detention prior to trial or without trial is the caretully limited exception.” Unired
States v. Salerno, 481 U.S, 739, 755 (1987). There is nothing careful, limited or circumspect
about the government’s request for pretrial detention in this case. To the contrary. the

government attempts to contort case law beyond recognition in an attempt to keep Mr. Anderson
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